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|. Introduction

1. The Conference of the States Parties to the UN&tns Convention against Corruption
was established pursuant to article 63 of the Cotime to, inter alia, promote and review
the implementation of the Convention.

2. In accordance with article 63, paragraph 7, of@oavention, the Conference established
at its third session, held in Doha from 9 to 13 Bimber 2009, the Mechanism for the
Review of Implementation of the Convention. The Keusm was established also
pursuant to article 4, paragraph 1, of the Conwantivhich states that States parties shall
carry out their obligations under the Conventiom imanner consistent with the principles
of sovereign equality and territorial integrity 8tates and of non-intervention in the
domestic affairs of other States.

3. The Review Mechanism is an intergovernmental pedsose overall goal is to assist
States parties in implementing the Convention.

4. The review process is based on the terms of reterehthe Review Mechanism.

Il. Process

5. The following review of the implementation by thengdom of Swaziland (hereinafter,
Swaziland) of the Convention is based on the cotag@leesponse to the comprehensive
self-assessment checklist received from Swaziland, any supplementary information
provided in accordance with paragraph 27 of thenseof reference of the Review
Mechanism and the outcome of the constructive disdobetween the governmental
experts from Botswana, Sri Lanka aB@aziland, by means of e-mail exchanges and any
further means of direct dialogue in accordance withterms of reference, and involving
Mr. Linda Mluleki Dlamini, Ms. Gugu Patiance Sime& Ms. Lungile Magagula
Mgongo, Adv. Thanda A. Mngwengwe, Mr. Nkosinathi &0 and M.C B Maphalala
(CJ), from Swaziland, Mr. Andria German and MrnTisang Phirie from Botswana and
Mr. Dilan Ratnayake from Sri Lanka. The staff mensbef the secretariat were Ms. Tanja
Santucci and Mr. Tim Steele.

6. A country visit, agreed to by Swaziland, was conedddn Mbabane from 21 to 23 July
2015. During the on-site visit, meetings were heith the Anti-Corruption Commission,
Prosecution Department, Attorney General's OffiBmyal Swaziland Police Service,
Financial Intelligence Unit, Ministry of Justice carConstitutional Affairs and the
judiciary. A meeting was also held with represaméat of civil society.

[11. Executive summary

1. Introduction: Overview of the legal and institutional framework of
Swaziland in the context of implementation of the United Nations
Convention against Corruption

The Convention was signed by the King of Swaziland 15
September 2005 (C.N.821.2005.TREATIES-30) and gqubésdy
ratified by the Government. Swaziland depositediritdirument of
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ratification with the United Nations on 24 Septemb2012
(C.N.500.2012.TREATIES-XVIII.14).

Accepted international agreements, once ratifiedhgyGovernment,
form an integral part of Swaziland’s domestic lamlyowhen enacted
into law by Parliament (article 238 (1) of the Cdtitistion).

Swaziland operates a dual legal system of custonaaiy Roman
Dutch law. Corruption is criminalized under the Remtion of
Corruption Act (No. 3) of 2006 (POCA) which crimiizes and
punishes corrupt practices, including; bribery, negnlaundering,
conflict of interest and cheating of the publiceéaue. The recovery
of proceeds generated through corrupt activitiesaigoncern and
requires a conviction before any confiscation caket place.

Key institutions in the fight against corruptioncluode: the Anti-
Corruption Commission (ACC), Commission on Humagh®&i and
Public Administration, Royal Swaziland Police Seeyi Financial
Intelligence Unit (FIU), Auditor General’s officéttorney General,
Swaziland Public Procurement Authority, office bé tDirector of
Public Prosecutions (DPP), Parliamentary Public Acots
Committee, National Anti-Corruption Forum and thiciary.

Chapter I11: Criminalization and law enforcement
Observations on the implementation of the articles under review

Section 2 of POCA provides a non-exhaustive defmiof “public

officer” and “public office”, although there are spe limitations:
officials who are unpaid are not covered. Furth&rticle 254 of the
Constitution excludes a number of persons from gbepe of the
definition, including members of Parliament and rbens of the
Constitutional commissions.

A lack of statistics evidencing implementationadseral.

Bribery and trading in influence (arts. 15, 1@ and 21)

Section 21 of POCA provides for the offence ofvactind passive
bribery of public officers. Sections 23 and 42 o®D@®A cover

promises of bribery and the giving of bribes. Thene some
discrepancies among the bribery offences in sestdh 23 and 42
of POCA. Notably, section 21(1) covers offers, toit the promise
or exchange of bribes. However, promises of briaes covered in
section 23 and the giving of bribes in section B&rther, third party

beneficiaries are not addressed in section 21, algh they are
covered in sections 23 and 42; and indirect actsbdbery are

covered in section 42, but not in section 21. Thesasures should
be harmonized in the legislation.

Swaziland has not adopted a specific offence didoyi of foreign
public officials and officials of public internati@l organizations.

Swaziland has not criminalized trading in influence
Swaziland has criminalized bribery in the privatc®r (section 23,
POCA).

Money-laundering, concealment (arts. 23 and 24)

Section 41 of POCA and section 4 of the Money Latind and
Financing of Terrorism (Prevention) Act 2011 (MLFA)Rriminalize
money laundering. Participatory acts, including foeming any act
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in connection with criminal proceeds, whether indiegently or in
concert with others, are covered (sections 41(1)HD)CA, 4(d)
MLFTPA). Predicate offences are offences commigitider: (i) in

Swaziland and punishable under Swaziland law byisppment for
at least 12 months or a fine of at least E15,000;(i0 outside

Swaziland which, had they occurred in Swazilanduldrohave
constituted offences against Swaziland law punikhaly the same
penalty (section 4, MLFTPA), and a conviction iguiged. However,
it is not clear how the list of predicate offencas MLFTPA

(Schedule 1) is read in conjunction with sectiorwhich provides
for an all crimes approach to predicate offenceslf-faundering is
not precluded (section 4, MLFTPA). Swaziland has$ fuonished
copies of its AML laws to the United Nations.

Concealment is criminalized (sections 41(1)(b) 44?)(a), POCA;
section 4(1)(b), MLFTPA; section 191 Criminal Prdcee and
Evidence Act 1938 (CP&E)).

Embezzlement, abuse of functions and illicit@mment (arts. 17, 19,
20 and 22)

In addition to the common law offences of embezai¢rand theft,

the statutory offence of cheating the public rewerfgection 24,
POCA) partly covers the embezzlement, misapprdpriabr other

diversion of property. While the diversion of momgyGovernment
property is addressed, acts of misappropriation embezzlement
more generally are not.

Swaziland has not criminalized abuse of functicagsart from the
general offence of corruption (section 42, POCA).

Section 34 of POCA criminalizes the possession r@fxplained
wealth. Swaziland has also established a declanatib assets and
liabilities regime in article 241 of the Constitati.

Swaziland has not criminalized embezzlement of gutgpin the
private sector, apart from the common law offeneeembezzlement
and theft.

Obstruction of justice (art. 25)

Section 29(3) of POCA covers obstruction of witeest® interfere
in the giving of testimony or the production ofdarice.

Section 16 of POCA, section 86 of MLFTPA, and sac#3 (1) (c)
of CP&E further address obstruction or interfereneéh justice or
law enforcement officials in accordance with thquigements of the
Convention.

Liability of legal persons (art. 26)

Swaziland's law provides for criminal, civil and madistrative
liability of legal persons, which is establishede$gpite the absence
of case law) irrespective of the liability of theataral persons
involved. The main legal provisions are sectionsal 36 of POCA,
sections 338 and 8 of CP&E, as well as section g&drtogether
with section 89 of MLFTPA. Penalties against legalities under
POCA amount to fines up to E500,000. Administrapemalties,
including endorsement of the conviction on a ragjstvhich may
lead to debarment, contract rescission, disquadifiecn from the
tender process, and other penalties, are providedctfon 38,
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POCA). Consideration should be given to whether éktablished
penalties against legal persons are sufficientlysdasive.

Participation and attempt (art. 27)

Swaziland has not criminalized the preparation of @fence, but
provisions on attempt, conspiracy and complicityvarious forms
are in place (principally, sections 39 of POCA &Rl of CP&E).

Prosecution, adjudication and sanctions; coopematvith law
enforcement authorities (arts. 30 and 37)

Sections 35 and 36 of POCA and section 89 of MLFgeAide for
penalties and additional penalties for Conventiorffences.
Consideration should be given to enhancing the [z for
corruption-related offences, taking into accoune tgravity of the
offences. Swaziland may also wish to consider adgphinimum
penalties for corruption offences, as it was expdal that this could
provide for greater consistency in sentencing.

Swaziland law gives absolute immunity to the Kimgl éhe Queen
mother, which extends to testifying both in civihdacriminal
proceedings. While judges enjoy functional immufotyacts within
the exercise of their functions, no other publidicidls enjoy
criminal immunity. However, certain officials areaduded from the
definition of public officer, pursuant to article 52 of the
Constitution.

The DPP, in executing its mandate, prosecuteséanptiblic interest and
the interest of the administration of justice aras legard to the need to
prevent abuse of the legal process. Moreover, theP Dshall be

independent and not subject to the direction ortwdrof any person or

authority (article 162(6) of the Constitutionpection 28(3) of POCA
further criminalizes corrupt activities relating tpublic prosecutors,
including accepting bribes, showing favour or digfar or exerting

improper influence in connection with any civil @iminal proceedings.

All corruption cases brought to the DPP have repdly been indicted.

Section 95(3) of CP&E addresses the powers of igh Bourt regarding
bail. Section 96(4) regulates conditions for bailensure the presence of
the defendant at subsequent criminal proceedinglsyant case law was
provided.

Section 329 of CP&E provides for the authority loé King to remit or

commute a sentence either free or subject to lagdnditions. Article 78

of the Constitution further provides for the Kingserogative of mercy.
The law does not provide for consideration of tlmavidy of offences
before release on parole. There have been no ctiomgases where the
prerogative of mercy was applied or the sentence remitted.

The law provides for suspension of public officialarticles 158(6), 162
and 187 of the Constitution and section 6 of POR@&gulation 38 of the
Civil Service Board (CSB) Regulations further alboWor disciplinary
action to be taken against public officers if alprénary investigation or
disciplinary inquiry discloses a possible criminaffence.Disciplinary
punishments may include dismissal, termination and
reassignment/demotion in rank. Interdiction is pded for, if disciplinary
proceedings are being taken or about to be takenifocriminal
proceedings are being instituted (Regulation 39 &e&gulations).
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There are no specific laws or procedures for theqdalification of
convicted persons from holding positions in puldifices or public
enterprises.

The Constitution provides for the protection, hofgland rehabilitation of
prisoners (article 190(1)). An ongoing programme réhabilitate and
integrate offenders into society is administered twe Swaziland
Correctional Services.

Section 234 of CP&E encourages accomplices tofyesti behalf of the
State. Section 235 does not give immunity to achosspbut provides
that their testimony may not be used against thEne law does not
provide mitigating punishment; however, the courtmy take the
cooperation of offenders into account as a mitiggtifactor during
sentencing. A Witness Protection Bill would proteffenders who
cooperate with law enforcement insofar as theyti@ated as witnesses.

Protection of witnesses and reporting persons (@®sand 33)

CP&E section 96 provides limited protections to neisses by
holding suspects who may interfere with such wigassn custody.
Swaziland does not have a witness protection pnogna, and a
2010 Bill on Witness Protection is pending.

POCA provides for the protection of informers imrme of not
disclosing their identity. The law does not giveotpction against
unjustified treatment to reporting persons.

Freezing, seizing and confiscation; bank secfacg. 31 and 40)

Relevant provisions are found in POCA, the Seriddi$ences
(Confiscation of Proceeds) Act, 2001 (SOCPA), MLATad the
Suppression of Terrorism Act, 2008. Forfeiture amction-based.
Forfeiture under SOCPA is of a general nature angplaées to
proceeds derived from all serious offences (sec#ddnincluding
offences against POCA (Schedule). Forfeiture piowisin MLFTPA
relate to property, proceeds or instruments of amawful activity
or money laundering offence. The confiscation orfeiture of
property of corresponding value is also provided fsection 9
SOCPA; section 57(3) MLFTPA). Asset tracing pravisi are found
in sections 11 and 16-18 SOCPA and sections 497andLFTPA.

The confiscation of instrumentalities used or imfed to be used in
the commission of offences is provided for (sect®f(2)(d))
MLFTPA). However, the definition of ‘proceeds ofises offence’ in
section 2, SOCPA covers only instrumentalities tisén the
commission of offences.

Section 19 of SOCPA addresses the managementzafdsgioperty
and section 11(7) deals with vesting seized prgpirta trustee to
take control and custody of the property or for peaty to be
disposed of or dealt with as specified in the caurder. Confiscated
property is sold and proceeds are deposited in @wnsolidated
Fund.

The law empowers the court or competent authorittesccess or
seize bank or financial records, which are routinedbtained for
investigative purposes (e.g., section 12, POCAti@es 49 and 49
bis, CP&E). The ACC can obtain records through Ei& or request
them directly by letter from the Commissioner. Bec85 of POCA
provides for the additional penalty of forfeiturghere a person has
been convicted of the possession of unexplainedthwésection 34,
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POCA). Section 11(2) of the POCA and section 18{3MLFPTA
also provide for access to financial records.

Statute of limitations; criminal record (arts. 2&d 41)

Swaziland has adopted a 20-year statute of linutetifor corruption-
related offences (section 20, CP&E), which runsnfrdhe time of
commission of the offence and is not interruptedefoffender evades the
administration of justice.

There is no legislative basis for judicial auth@g to take into account
previous foreign convictions.

Jurisdiction (art. 42)

Jurisdiction over certain POCA offences extendswtts within and
outside Swaziland (sections 21 to 23, POCA). Howekere is no
general provision on the jurisdictional reach ottAct, which would
also cover offences on board of vessels or airpanfcts by or
against nationals and stateless persons; offenagsnat the State,
and cases where extradition is refused and thend#eis present in
its territory are not specifically regulated. Pasipatory acts to
money laundering committed outside Swaziland anglypaovered
(section 39, POCA,; sections 4 (a)-(d) and 5, MLFJ.PA

Consequences of acts of corruption; compensdtornlamage (arts. 34
and 35)

Relevant measures to address the consequencesrrofpiton are

found in sections 35 to 38 of POCA. Section 36 idexss for

penalties that take into account restitution of peaty to the lawful
owner. The law also provides for forfeiture to tBeate where the
lawful owner cannot be ascertained or is implicaiadthe offence.
Debarment, contract rescission, disqualificatiororfr the tender
process, and other penalties, are provided for tisac38, POCA).

Compensation for damages may be obtained under oomiaw
principles.

Specialized authorities and inter-agency coortdora (arts. 36, 38 and

39)

Section 3 of POCA establishes the ACC as an indigmgrCommission.
Section 4(4) provides that, in the performance teadirt functions, the
Commissioner and Deputy Commissioners shall bepigraigent and shall
not be subject to the direction or control of angrgon or authority.
Sections 8 and 9 of POCA address staff selectidrtraming.

The ACC produces annual reports as required byi@e@&0 of POCA,
however, these are often published with significdeltty and cannot be
accessed electronically, because the ACC’s wehagenot been updated
since 2012.

Other relevant institutions include the DPP, Royalaziland Police
Service and the Financial Intelligence Unit. Stepsre being taken to
establish a specialist anti-corruption prosecutionit in the DPP at the
time of review.

Investigating and prosecuting agencies (DPP, AG8icp) and the FIU
face challenges of limited capacity in investigai@nd detecting crimes.
Capacity building in the judiciary, in particularof magistrates, is
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2.2.

2.3.

needed and a specialization in the judiciary ornraption cases would be
useful to address the backlog of cases.

There is an obligation by persons holding positiafsauthority (as

defined in section 49(2) of POCA) to report corraptoffences to the
competent authorities. These also cover other offersuch as fraud,
extortion and forgery (section 49(1)(b), POCA), fohich a duty to

report is established, and the obligation to repaito extends to certain
officials in the private sector. However, no otheeasures are in place to
encourage or require the cooperation of public awities with law

enforcement.

Cooperation between investigating and prosecutingharities and
entities of the private sector is establishedjrnited measure, principally
through a memorandum of understanding (MOU) betwhenrACC and
the Central Bank, as well as an MOU between the, g ACC, Police
and the Swaziland Revenue Authority (SRA). A Baikihg Committee
comprising officers from the ACC, the banking sedtmancial Services
Regulatory Authority (FSRA), SRA, Police, FIU aheé DPP, which
meets monthly to discuss issues of fraud in th&ibgrsector.

Swaziland has adopted measures and reporting chartoeallow for
reporting (including anonymously) of corruptionat#d offences.

Successes and good practices

The following are highlights of the successful eigrees and good
practices in the implementation of Chapter Il b&tConvention:

Existence of a task team on corruption, which ciesif the ACC,
DPP and police and chaired by the DPP, as well aNadional
Task Force on Money Laundering.

Challenges in implementation

To further enhance existing anti-corruption measurdét is
recommended that Swaziland:

. Strengthen data collection systems to allow for ittentification
and tracking of corruption and money laundering esaghat are
investigated, prosecuted and adjudicated across neigs.
Swaziland should consider publishing this data tedy in annual
reports and on the ACC website.

. Amend the definition of public officer to cover@éls who do not
receive payment, parliamentarians and other persbsiged in
article 2 of the Convention (see also, art. 30(2)).

. Amend POCA to ensure that, for all relevant offesng@omises
and exchanges of bribery are covered, in additmthe offering of
bribes, and to cover third party beneficiaries andirect acts of
bribery (art. 15).

. Criminalize active bribery of foreign public offids and officials
of public international organizations and consideiminalizing
passive foreign bribery (art. 16).

. Criminalize embezzlement, misappropriation and otligersion
of all types of property, including public or priea funds,
securities or other things of value entrusted tbluofficials (art.
17).
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. Consider adopting a specific offence of tradingnfiuence (art.
18).

. Consider criminalizing abuse of functions (art..19)

. Consider establishing an offence of embezzlemeptagferty in
the private sector (art. 22).

. Amend the MLFTPA to: consider eliminating the sciedof

predicate offences; eliminate the threshold requieat of
imprisonment of at least 12 months or a fine déast E15,000 for
predicate offences; and remove the requiremena fosnviction on
the predicate offence (art. 23(2)(c)).

.- Furnish copies of its AML laws to the United Nasofart.
23(2)(d)).

. Review and consider amending its legislation touemsthat
penalties for legal entities engaged in corruptiare sufficiently
dissuasive (art. 26(4)).

. Consider amending its legislation to provide thia¢ dimitations
period runs from the time of discovery of the aféeeand provide
for its interruption if the offender evades the ausiration of
justice (art. 29).

. Consider enhancing the penalties for corruptioratetl offences,
taking into account the gravity of the offencesd atonsider
adopting minimum penalties for corruption offen¢as. 30(1)).

. Amend its legislation to take into account the gsaef offences
when considering early release or parole of coradgbersons (art.
30(5)).

. Consider adopting procedures for the disqualifioatof convicted
persons from holding positions in a public office public
enterprise (art. 30(7)).

. Amend SOCPA to ensure that instrumentalities “destifor use”

in offences are covered (art. 31).

- Consider strengthening the management of seizecaniiscated
assets building on the provisions in SOCPA (ar(3p1

. Provide effective protection, including physicaldaavidentiary,
from retaliation or intimidation for witnesses, exts, victims and,
as appropriate, their relatives or associates, irtthg through the
swift adoption and implementation of the 2010 Bii Witness
Protection (art. 32).

. Consider adopting measures to provide effectivégatemn against
unjustified treatment for reporting persons (ard).3

. Strengthen the legal and operational independende lagv
enforcement institutions (ACC, police, DPP) and #é&), and
provide for capacity building of the judiciary (aB6).

. Swaziland’s ACC take steps to produce annual repand report
regularly on its activities, including updating itsebsite, as a
matter of priority (art. 36).

. Take steps to accelerate the creation of a spetialiti-corruption
prosecution unit in the DPP (art. 36).
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In consultation with development and technical stssice
partners, undertake a comprehensive technical &ssie needs
assessment, using as a baseline the results gidsent review, in
order to develop a country-led and prioritized teal assistance
action plan, to address the identified needs.

. Adopt measures to provide effective protection doperating
defendants (art. 37(4)).

- Adopt measures to encourage or require the cooperatf public
authorities with law enforcement (art. 38).

. Continue to strengthen cooperation and invest #tianand
resources to outreach, awareness raising and edutan matters
of corruption among the public (art. 39).

. Consider adopting measures to allow for previouseifm
convictions to be taken into account in criminabgeedings (art.
41).

. Adopt a general provision on the jurisdictional obaof POCA
(art. 42(1)), which could also cover acts by or exgh nationals
and stateless persons (art. 42(2)(a) and (b)); rafés against the
State (art. 42(2)(d)); and cases where extradit®refused and the
offender is present in its territory (art. 42(2)fe)

Provide for jurisdiction in respect of participatmcts to money
laundering committed outside Swaziland (art. 42(3)(

2.4. Technical assistance needs identified to improve implementation of the

Convention

. Summary of good practices/lessons learned (arts232 31, 37,
39, 41)

- Model legislation, agreements or arrangements (a2, 23, 26,
39, 41)

Legislative drafting/legal advice (arts. 17, 22,28, 37, 39)
Development of an action plan for implementations(a22, 41)
. Capacity-building programmes (art. 37, 39).

Chapter 1V: International cooperation
Observations on the implementation of the articles under review

The reviewing experts note the absence of casesdatal on any
extradition and mutual legal assistance (MLA) respseSwaziland
has received, and, more generally, the absence spezific system
for collecting data.

Extradition, transfer of sentenced persons; tfan®f criminal
proceedings (arts. 44, 45, 47)

The primary legislation governing extradition isetExtradition Act
1968 (EA). Extradition is rendered on the basisnfagreement and
on conditions of reciprocity (section 3, EA), altighh Swaziland may
also engage in extradition relations on the basisrexiprocity in
cases where no treaty is in place. Section 4, Bé&rseto Swaziland's
extradition treaties for determining extraditabléemnces. Swaziland
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has not applied this Convention as the legal bdsisextradition,
although it could do so in principle. Swaziland party to two
bilateral treaties (Republic of South Africa and itéal States of
America) and multilateral treaties through the Swarn African
Development Community (SADC) and the African Unidmder the
Commonwealth, Swaziland can extradite through thendon
Scheme on Extradition.

Issues of dual criminality are considered accordiogthe terms of
the treaties (sections 3 and 4, EA). Dual crimihalis not a
condition precedent for extradition under EA (senti4), but is
required under the terms of Swaziland’s extraditiceaty with South
Africa. Extradition is limited to the extent thabtnall Convention
offences are criminalized.

The conditions and grounds for refusal are foundha extradition
treaties and section 5, EA. Swaziland refuses diiom where the
offence is an offence of a political character (gmt 5, EA). The
fact that the offence involves fiscal matters ig¢ maoground for
refusal under EA; however, there are some restitti on
extradition for fiscal offences under Swazilandésaties.

Subject to any extradition agreement, a requestefdradition shall
be made to the Prime Minister (section 6, EA). lactice, requests
are normally sent through the Ministry of Foreignffalrs or

Ministry of Justice and forwarded to the DPP’s ©&ito consider
the request in light of the requirements of the @&ud the applicable
treaty, until the request is considered by the t®ufhe legislation
does not address simplified procedures relatingxtradition.

Swaziland does not restrict the extradition, or aguize the
conditional surrender, of its nationals. Swazilanvdould grant
extradition for the purposes of enforcing a foreigentence, as
provided for in the treaty with South Africa. It wd not deny
extradition requests on grounds of nationality,haligh there have
been no cases to-date.

Fair treatment guarantees enshrined in the Constty which

provides in for a fair and timely hearing (artic®l), and domestic
legislation (sections 9 and 10, EA). Non-discrintioa and fair

treatment protections are further contained in algi 20(3) of the
Constitution and sections 5 (b) and (c) and 14 Af E

Swaziland has not established a duty to consulbreefefusing
extradition.

There was only one reported incoming extraditioguest in the last
four years in a fraud matter from South Africa, ehnhiwas pending
as of July 2015, and none related to corruption.

The Transfer of Convicted Offenders Act, No. 12@31 provides
for the transfer of convicted offenders to and fr@@waziland.
Swaziland has not entered into any treaties on titamsfer of
prisoners and there have been no transfers in qutfan cases.

Swaziland’s legislation does not address the trangff criminal
proceedings, and there is no law or practice onriiedter.
Mutual legal assistance (art. 46)

The Criminal Matters (Mutual Assistance) Act 200CMMAA)
provides the legal framework for MLA. MLA under CKM is
limited to countries designated in terms of thevisimns of the Act
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(currently only South Africa) by the Minister ofslice, who under
the same Act is also the competent authority fokingaor receiving
requests. In practice, however, requests are rexkithrough the
Ministry of Foreign Affairs.

Swaziland has no bilateral MLA treaties, but is fyato multilateral
treaties under the African Union, the SADC Protoauid the
Commonwealth Scheme Relating to Mutual Assistamdgriminal
Matters (Harare Scheme). Swaziland is not precludiedm
considering the Convention as a legal basis for Malkhough there
has been no experience in its application.

In the last 3 years, there have been 9 outgoing airtcoming MLA
requests (from South Africa, Lesotho, Zambia ared SCE, all of
which were pending at the time of the country kishll incoming
requests related to fraud, corruption and moneynkdering. No
requests have been refused by Swaziland to date.

Dual criminality is an optional requirement for ML£Section 18,
CMMAA) and hence the provision of MLA may be lithite the
extent that Swaziland has not criminalized all Gamion offences.
Dual criminality is flexibly interpreted, consided the underlying
conduct of the offence. The law does not provide tlon-coercive
assistance will be provided in the absence of duiahinality.

Swaziland has not adopted any guidelines, regulaticoperating
procedures or timeframes for handling MLA requestd could take
steps to streamline MLA procedures, including thmstitutional
setup.

Swaziland has not notified the United Nations sfciéntral authority
for MLA.

Section 17, CMMA sets out the format requirement NtLA
requests. Requests must be made in English, althohig is not
specified in the CMMA and the United Nations hawd been
notified.

Grounds for refusal are established in section IBMMAA.
Swaziland has not provided that reasons shall beemifor any
refusal of MLA.

Swaziland can share information spontaneously {sect4,
CMMAA) and would honour a request to keep suchrinébion
confidential.

The transfer of prisoners for MLA is regulated iacgon 21(3)
CMMAA, although the obligation to keep such persiomsustody
and ensure their swift return is not addressed.

Swaziland’s legislation does not preclude the exatidn of
witnesses by videoconference, although there haen o such
cases.

A limitation of use of information is addressedcfgans 32 and 11,
CMMLAA). The confidentiality of requests and theontent is
provided for (section 30, CMMLAA). However, thesenio law or
practice addressing the issue of costs of MLA.

Law enforcement cooperation; joint investigatipnsspecial
investigative techniques (arts. 48, 49, 50)

Swaziland is party to a variety of arrangements aredworks to
facilitate law enforcement cooperation and theres Haeen some
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3.2.

experience of such cooperation with the authoritire$south Africa
in money laundering cases.

Swaziland is not precluded from considering the ¥&mmion as a
legal basis for law enforcement cooperation; howgetbkere has
been no experience in its application.

Swaziland could take steps to further strengthencdoperation in
the area of law enforcement cooperation at therimdéonal level.

Joint investigations may be conducted on a casealsg basis on the
basis of specific agreements or arrangements angutih Interpol.
Swaziland’s legislation does not preclude the faiiora of joint
investigation teams. There have been no joint itigasons with
other countries in corruption related cases.

Investigating authorities are empowered to conduspecial

investigative techniques, although the matter isaddressed in the
legislation. Section 6(2) of the Electronic Recof@s/idence) Act
2009 provides for the admissibility of evidence aiatéd by

electronic means. Swaziland police have conductededlance and
controlled delivery in matters not involving Contien offences.

Challenges in implementation

The following steps could further strengthen erggtanti-corruption
measures:

Improve systems to collect data on the types afriattional
cooperation requests (e.g., underlying offencd® timeframe
for responding to these requests, and the resppmnseided,
including any grounds for refusal.

Undertake capacity building for authorities respiois for
international cooperation (extradition and MLA) cinding in
the application of domestic laws and the bilaterahd
multilateral treaties Swaziland is party to.

Take steps to expedite extradition procedures aingpliy
evidentiary requirements in respect of Conventidferces,
including simplifying the institutional setup (a#4(9)).

Ensure that extradition will not be refused on treund that
the request involves fiscal matters, by amendisdeigislation
and ensuring that the matter is addressed in itgaghktion
agreements (art. 44(16)).

. Adopt a legal provision or regulation addressinge tbuty to
consult before refusing extradition (art. 44(17)).

In light of the limited number of extradition trées, ensure
that the Convention can be recognized as a legalisbéor
extradition in respect of Convention offences (44(18)).

Ensure, where assistance is refused on grounds ual d
criminality, that non-coercive assistance is pradd (art.
46(9)(b)).

For prisoner transfers for MLA, adopt a provisiom provide
for the obligation to keep the person in custodyg &m return
him swiftly (art. 46(11)(a) and (b)).

Take steps to streamline MLA procedures in respefct
Convention offences, including the institutionatugpe and
consider adopting MLA guidelines, regulations orecating
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procedures to spell out the procedure for handlheguests
and timeframes for execution; further, Swazilandowdd
ensure that requests are executed expeditiously &&(13),
arts. 46(24) to (26)).

. Notify the United Nations of its central authoriigrt. 46(13)
and acceptable language for MLA (art. 46(14)).

. Provide that reasons shall be given for any refustl(this
could be done through MLA regulations) (art. 46(23)

. Clarify the issue of costs of MLA in its legislatiqart.
46(28)).

. Consider establishing a legal or procedural framekvor the
transfer of criminal proceedings (art. 47).

. Take steps to further strengthen its cooperatiothim area of
law enforcement cooperation at the internationaldk (art.
48).

3.3. Technical assistance needs identified to improve implementation of the
Convention
. Summary of good practices/lessons learned (arts44449)
- Model agreement(s)/arrangement(s) (art. 49)
. Capacity-building programmes (arts. 44, 47, 49)

. Development of an action plan for implementation. @4).

V. Implementation of the Convention
A. Ratification of the Convention

7. The Convention was signed by His Majesty the Kih@waziland on 15 September 2005
(C.N.821.2005.TREATIES-30) and ratified by the Guweent of Swaziland on 24
September 2012 as per Swaziland's Depositary Matibn (C.N.500.2012. TREATIES-
XVIII.14).

8. Article 238 (1) of the Constitution states that (hevernment may execute or cause to be
executed an international agreement in the nantigeod€rown. Subsection (2) states that

"An international agreement executed by or underatthority of the Government shall
be subject to ratification and become binding angbvernment by -

(a) an Act of Parliament; or

(b) a resolution of at least two-thirds of the memsbat a joint sitting of the two Chambers
of Parliament”.

9. Subsection 4 states that "Unless it is self-exagutan international agreement becomes
law in Swaziland only when enacted into law by Rament”. Subsection 6 provides that
"For the purposes of this section, “internationgdle@ment” includes a treaty, convention,
protocol, international agreement or arrangemeniils generally means that accepted
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international agreements when they have beenaatllly Government form an integral
part of Swaziland’s domestic law only when enadteadl law by Parliament.

10.Accordingly, the UN Convention against Corruptioashbecome an integral part of
Swaziland’s domestic law following ratification tife Convention.

11.The implementing legislation includes:
* The Constitution of the Kingdom of Swaziland Ac030
» Parliamentary Privileges Act 1967
e The Prevention of Corruption Act 2006 (also refdri@ as POCA)
* Procurement Act 2011
* The Money Laundering and Financing of Terrorisme@ntion) Act 2011
» Serious Offences (Confiscation of Proceeds) Actl200
» Extradition Act 1968
* Criminal Matters (Mutual Assistance) Act 2001 (atsterred to as CMMAA)
» Swaziland Extradition Agreement with South Afric268
» Swaziland Extradition Agreement with the Unitedt&saof America 1935
» Electronic Records (Evidence) Act 2009
* High Court Act 1954
* Magistrate Court Act 1939
» Criminal Procedure and Evidence Act 1938
e Suppression of Terrorism Act 2008

B. Legal system of Swaziland

12.The Kingdom of Swaziland is a small landlocked depimg country which is bordered
on the North, West and South by the Republic oftlsd\frica and on the East by the
Republic of Mozambique. It has a small-export deendiversified economy which is
closely linked to the South African economy. Theurdoy is part of a monetary union
with the Republic of Namibia, the Republic of Soitinica and the Kingdom of Lesotho.
The South African currency (the Rand) circulate=ely on par with these countries’
national currencies within the union.

13.The proximity of the country to major cities in Mmbique and South Africa makes it a
strategic transit country for illegal operationsoithese countries and Southern Africa at
large. The major generators of corruption are ifatdd through crimes such as trafficking
in human beings and drugs, counterfeiting of gaats currency, fraudulent cross-border
bank transfers, tax and customs evasion, forgen tlzeft. As a result of the geographical
location and economic profile of the country, thajon crimes generating proceeds have
manifestations of organized cross-border operatvaiis the illicit funds invested within
the monetary union, also known as the Common Moynedaea (CMA). Swaziland is
committed to addressing these challenges througioug initiatives such as the
promotion of law enforcement coordination and ceoapen within and outside of the
country, setting up of institutions to promote gaga/ernance and transparency in both
public and private sector spheres.

14. Swaziland engaged in a national corruption percepsurvey whose purpose was to

inform future anti-corruption policy and legislativinitiatives and encourage public
participation in the fight against corruption. Tlal®rate further, according to the Survey,
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perceptions on cultural practices yielded reswtsch suggested that some people did not
recognize the potential elements of corruptiondariain cultural practices.

15.Swaziland operates a dual legal system with Custprbaw on one hand and Roman
Dutch Law on the other hand, both of which commeaqdal politico - legal standing. The
offence of corruption is criminalized in Swazilandder the Prevention of Corruption
Act, 2006. The Prevention of Corruption Act, howewdoes not define the offence of
corruption but rather criminalizes and punishesuwrpractices. In addition the recovery
of proceeds generated through corrupt activitiestiis a major concern given that the
current legislative framework requires that a perstiould be convicted before any
confiscation can take place. The aforementionecdhinglized acts, include; bribery,
money laundering, conflict of interest and cheathtghe public revenue.

16.The institutions most relevant in the fight agaiostruption are the Anti-Corruption
Commission, the Commission on Human Rights and i@wadministration, the Royal
Swaziland Police Service, the Financial Intelligendnit, Auditor General's office,
Attorney General, Swaziland Public Procurement Auiti, the office of the Director of
Public Prosecutions, Parliamentary Public Accou@mmmittee, the National Anti-
Corruption Forum.

17.According to section 79 of the constitution of tkimgdom of Swaziland, the system of
government for Swaziland is a democratic, participga Tinkhundla based system, which
emphasizes devolution of state powers from cegwaernment to Tinkhundla areas and
individual merit as a basis for election or appamient to public office. The Kingdom of
Swaziland has three arms of government, the exexuggislative and the judiciary. The
existence of strong political will has resultedhe signing and ratification of the UNCAC
and enactment of various legislative instrumen@nisance the fight against corruption.

C. Implementation of selected articles

Chapter Ill. Criminalization and law enforcement

18.As a general observation on the implementation haf thapter, a lack of statistics
evidencing implementation is noted. It is recomneshthat Swaziland strengthen its data
collection systems to allow for the identificatiand tracking of corruption and money
laundering cases that were investigated, prosecatetl adjudicated by the relevant
agencies. Swaziland should consider publishingdhis regularly in annual reports and
on the ACC website.

Article 15 Bribery of national public officials

Each State Party shall adopt such legislative atftebmeasures as may be necessary to establish
as criminal offences, when committed intentionally:

(&) The promise, offering or giving, to a publicfigfl, directly or indirectly, of an undue

advantage, for the official himself or herself arather person or entity, in order that the official
act or refrain from acting in the exercise of hisher official duties;
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(b) The solicitation or acceptance by a public @ffi, directly or indirectly, of an undue
advantage, for the official himself or herself aragher person or entity, in order that the official
act or refrain from acting in the exercise of hisher official duties.

@ Summary of information relevant to reviewing theimplementation of the article

19.Section 21 of the Prevention of Corruption Act 32606 provides for the offence of
bribery as follows:

21. Bribery

(1) A person who, whether in Swaziland or elsewhefters any advantage to any public
officer as an inducement to, or a reward for, dleotvise on account of that public officer-
(a) performing or forbearing to perform or havingrfiermed or forborne to perform any
act as such public officer;

(b) expediting, delaying, hindering or preventinghaving expedited, delayed, hindered
or prevented, the performance of any act, whetlyethbt officer or by another public
officer as such public officer; or

(c) assisting, favouring, hindering or delayinghaving assisted, favoured, hindered or
delayed, any other person in the transaction oftausyness with a public or private body,
commits an offence.

(2) A public officer who, whether in Swaziland ols@wvhere, solicits or accepts any
advantage as an inducement to, or a reward forthmrwise on account of the public
officer-

(a) performing or forbearing to perform or havingriormed or forborne to perform any
act as such public officer;

(b) expediting, delaying, hindering or preventing,having expedited, delayed, hindered
or prevented, the performance of any act, diremtlyndirectly, as such public officer; or

(c) assisting, favouring, hindering or delayinghaving assisted, favoured, hindered or
delayed, any person in the transaction of any legsirwith a public or private body,
commits an offence.

20.Section 2 of POCA defines a public officer and pulblffice. Section 2 provides for the
definition of "public officer”, although there aseme limitations (eg officials who receive
payment). Members of Parliament are not directiytio@ed but could be covered by the
term “including” in the definition of “public offie”.

2. Interpretation
In this Act, unless the context otherwise requires-
“public officer” means the holder of a public offic

“public office” includes judicial office or any affe or position (whether fulltime or not)
held by any person engaged in a public body orapeibody or any office or position
(whether fulltime or not) in respect of which emolents or allowances are payable from
public funds or from Swazi National Treasury;

21. Article 254 of the Constitution is also relevanthe definition of public officer.
254. References to public office, etc

In this Constitution, unless the context otherwesguires, the expression
“public office” —
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(a) shall be construed as including the officegudfjes of the High Court and Supreme
Court, the offices of members of all other courtdamv in Swaziland (other than courts-
matrtial), and the offices of members of the Pokaece and of members of the Prison
Services; and

(b) shall not be construed as including the office®resident or Deputy President of the
Senate, Speaker or Deputy Speaker of the Housestelin Deputy Minister, Senator,

member of the House or Member of any Commissiaabdished by this Constitution.

22.Sections 23 and 42 of POCA cover promises of hyibmnd the giving of bribes,
respectively, and provide as follows:

Corrupt transaction by or with public or privatedoes

23. A person who, directly or indirectly, alone iarconjunction with any other person
(whether in Swaziland or elsewhere)-

(a) solicits or demands or accepts from anothesqreeither for that person or for any
other person, any advantage as an inducement eward for, or on account of that
person, doing or forbearing to do or having donédvorne to do anything in relation to
any matter or transaction with which any publigpawate body is or may be concerned,;
(b) gives or offers or promises to give any advgatéo another person either for the
benefit of that other person or any other persoaragrducement or a reward for or on
account of any such other person doing or forbgando or having done or forborne to
do anything in relation to any matter or transactath which any public or private body
is or may be concerned,

commits an offence of corrupt activities relatiogoublic or private bodies.

General offence of corruption

42. (1) Subject to the provisions of subsection §3)erson who directly or indirectly -

(a) demands or accepts or agrees or offers to aaogpdvantage whether for the benefit
of that person or of another person; or,

(b) gives or agrees or offers to give any othersperany advantage whether for the
benefit of that other person or of another person,

is guilty of the offence of corruption and liable gonviction to the penalty prescribed
under section 35(1).

(2) For an offence to be committed under subse¢fiprthe act complained of must cause
that person or influence another person to actmaaner -

(a) that amounts to the

() illegal, dishonest, unauthorized, incompletdmsed; or,

(i) misuse or selling of information or materiatcaired in the course of the exercise,
carrying out or performance of any powers, dutigsfunctions arising out of a
constitutional, statutory, contractual, fiduciaryamy other legal obligation;

(b) that amounts to

(i) the abuse of a position of authority;

(ii) a breach of trust; or

(iii) the violation of a legal duty or a set of est,

(c) designed to achieve an unjustified result; or

(d) that amounts to any other unauthorized or iperanducement to do or not to do
anything.
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23.Swaziland also referred to the definition of “adizage” in Section 2 of POCA, which
covers any types of advantages, including matemad immaterial, and provides as
follows:

“advantage” means-

(a) any gift, loan, fee, reward or commission csiisg of money or of any valuable
security or of other property or interest in prapef any description;

(b) any office, employment or contract;

(c) any payment, release, discharge or liquidatioany loan, obligation or other liability,
whether in whole or part;

(d) any other service, favour or gratification atttigan entertainment;

(e) the exercise or forbearance from the exerdis@pright, power or duty; or

(H any offer, undertaking or promise, whether dtindal or unconditional, of any
advantage referred to in paragraph (a), (b), ()of (e);

24. Swaziland provided the following examples of impéartation.

In R v Timothy Manyosi Simelane and Jethro Tséla, dccused persons are charged for
contravening section 21 (a) and (b) of the Prewanaf Corruption Act (POCA). During
the period under review and at the time of the tgurisit, the case was still ongoing.

(b) Observations on theimplementation of thearticle

25.1t was confirmed by officials during the countrysitithat Members of Parliament and
other categories of officials that are not spealficmentioned in the definition of “public
office” in Section 2 of POCA are covered, given tiee of the term “including” in the
definition. However, article 254 of the Constitutiexcludes a number of persons from
the scope of the definition, including members arli@ment and members of the
Constitutional commissions.

26.Moreover, it is noted that unpaid persons are moeed by the definition of public
officer in Section 2 of POCA. It is recommendedttBavaziland amend the definition of
public officer in line with article 2 of the Conviéon, in order to address the limitations
(eg officials who do not receive payment, parliatagans and other persons listed in
article 2 of the Convention).

27.With respect to the bribery offence in sections 23,and 42 of POCA, the following
observations are made:

» Third party beneficiaries are not specifically agked in section 21, although they
are covered in sections 23 and 42.

e Section 21(1) covers offers, but not the promisexahange of bribes. However,
promises of bribes are covered in section 23 aadjithing of bribes in section 42.

* Indirect acts of bribery are specifically coveradsection 42, but not in section 21.

It is recommended that Swaziland amend its legisiab ensure that, for purposes of all

of the relevant offences, promises and exchangbslwéry are covered, in addition to the
offering of bribes, and to cover third party benigiies and indirect acts of bribery.
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28.

The observation made in the introduction on thalrieamaintain statistics on bribery and
corruption cases by the ACC and other agenciefesred to.

Article 16 Bribery of foreign public officials and officials of public international
organizations

(@)

29.

30.

(b)

1. Each State Party shall adopt such legislativel ather measures as may be necessary to
establish as a criminal offence, when committednitibnally, the promise, offering or giving to a
foreign public official or an official of a publimternational organization, directly or indirectly,

of an undue advantage, for the official himselherself or another person or entity, in order that
the official act or refrain from acting in the exiége of his or her official duties, in order to ait

or retain business or other undue advantage inti@fato the conduct of international business.

2. Each State Party shall consider adopting sudjislative and other measures as may be
necessary to establish as a criminal offence, wbemmitted intentionally, the solicitation or
acceptance by a foreign public official or an afiicof a public international organization,
directly or indirectly, of an undue advantage, the official himself or herself or another person
or entity, in order that the official act or refraifrom acting in the exercise of his or her officia
duties.

Summary of information relevant to reviewing the implementation of the article

Swaziland cited sections 26 and 42 (quoted abdvileoPOCA. Promises are covered in
terms of section 23 as cited above:

26. Corrupt transactions by or with agents

(1) An agent commits an offence of corruption whtfrat agent corruptly demands or
accepts, or agrees or offers to accept from angoperfor himself or for any other person
any advantage as an inducement or reward for dairfgrbearing to do, or for having
done or forborne to do, any act in relation todffairs or business of the principal of that
agent, or for showing or forbearing to show favoudisfavour to any person in relation
to the affairs or business of the principal of thgént.

(2) A person commits an offence of corruption whiia person corruptly gives or agrees
to give or offers to give to any agent any advamtag an inducement or reward for doing
or forbearing to do, or for having done or forbomeedo, any act or for showing or
forbearing to show favour or disfavour to any pergorelation to the affairs or business
of the principal of that agent.

(3) A person or an agent commits an offence ofugiron where that person knowingly
gives to an agent, or where an agent knowingly usisintent to deceive the principal of
that agent, any receipt, account or other docunreméspect of which the principal is
interested, and which contains any statement wisidalse or erroneous or defective in
any material particular, and which to the knowled§¢hat person or agent is intended to
mislead the principal.

According to section 2 of the POCA *“agent” meanyg anthorized representative who
acts on behalf of a principal and includes a doeabfficer, employee or other person
authorized to act on behalf of the principal, aadéncy” has a corresponding meaning.

Observations on the implementation of the article
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31.

32.

Swaziland has not adopted a specific offence diebyi of foreign public officials and
officials of public international organizations.cien 26 is limited to corrupt transactions
by or with agents. While section 42 applies intietato any person engaged in acts of
bribery or corruption, it is not directed at foneigublic officials and officials of public
international organizations. The observations malg@ve in respect of this section are
referred to.

The reviewers recommend that Swaziland adopt aifgpg@covision to implement the
article under review.

Article 17 Embezzlement, misappropriation or other diversion of property by a public

offi

(@)
33.

34.

35.

(b)

36.

37

cial

Each State Party shall adopt such legislative atfteomeasures as may be necessary to
establish as criminal offences, when committechiraaally, the embezzlement, misappropriation
or other diversion by a public official for his der benefit or for the benefit of another person or
entity, of any property, public or private funds securities or any other thing of value entrusted
to the public official by virtue of his or her ptien.

Summary of information relevant to reviewing the implementation of the article

Section 24 of the POCA provides for the offencechéating the public revenue as
follows:

24. Cheating the public revenue

(1) A person commits the offence of cheating thblipuevenue where as a result of the
fraudulent conduct of that person, money is diverieom the revenue and thereby
depriving the public revenue of money to which @®vernment is entitled.

(2) A public official or any person commits an ofée of cheating the public revenue
where that official or person diverts any propemglonging to the Government or its
agencies, which that official or person has reatiby virtue of the position of that
official or person, to an independent agency oividdal for purposes unrelated to the
purposes for which that property was intended, thar benefit of that official or that
person or of a third party.

In addition, theft is provided for under common law
Swaziland provided the following case examples.
R v Nelisiwe Shongwe.
Observations on the implementation of the article
The offence of cheating the public revenue pargrasses the requirements of the article

under review. While the diversion of money or Goweent property is covered, acts of
misappropriation or embezzlement more generallyhate

.In addition to the common law theft offence, itd@ted under article 22 below that

embezzlement is a common law offence (see R v MgezhR v Polycarp Dlamini). It
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was explained that the cited case R v Nelisiwe §hennvolved a member of parliament
who ran a company tendering for a public contraxt was charged with cheating the
public revenue under Section 24 of the POCA.

38.1t is recommended that Swaziland adopt a provisicovering embezzlement,
misappropriation and other diversion of all typégmperty, not just money, including
public or private funds, securities or any othenghof value entrusted to a public official
by virtue of his or her position.

(© Challenges, wher e applicable

39.Swaziland has identified following challenges amdues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Specificities in its legal system.

(d)  Technical assistance needs

40.Swaziland has indicated that the following formstethnical assistance, if available,
would assist it in better implementing the artigteder review:
1. Legislative drafting.

None of these forms of technical assistance has pexwided to-date.

Article 18 Trading in influence

Each State Party shall consider adopting such latie and other measures as may be
necessary to establish as criminal offences, wioemtitted intentionally:

(a) The promise, offering or giving to a publicicHl or any other person, directly or
indirectly, of an undue advantage in order that gublic official or the person abuse his or her
real or supposed influence with a view to obtainirggn an administration or public authority of
the State Party an undue advantage for the originstigator of the act or for any other person;

(b) The solicitation or acceptance by a public @i or any other person, directly or
indirectly, of an undue advantage for himself ordedf or for another person in order that the
public official or the person abuse his or her realsupposed influence with a view to obtaining
from an administration or public authority of théa& Party an undue advantage.

(@) Summary of information relevant to reviewing the implementation of the article
41.Sections 27 and 42 of the POCA provide for the geradfence of corruption as follows:

27. Conflict of interests

(1) A member or an employee of a public body corerait offence of corruption where
that member or employee or an immediate membeh@ffamily of that member or
employee has a direct or indirect interest in amygany or undertaking with which that
public body proposes to deal, or that member orleyepe has a personal interest in any
decision which that public body is to make, and tm@mber or employee, knowingly
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fails to disclose the nature of that interest, oteg or participates in the proceedings of
that public body relating to that dealing or demisi

(2) It is a defence to a charge under this secatibare the person having an interest has
first made in writing to the public body the fullelisclosure of the exact nature of interest
and has been permitted after that disclosure t® pakt in the proceedings relating to that
dealing or decision.

(3) For the purposes of this section “member ofifignmcludes a paramour.

42.General offence of corruption
(1) Subject to the provisions of subsection (@eeson who directly or indirectly —
(a) demands or accepts or agrees or offers to baogmdvantage whether for the benefit
of that person or of another person; or,
(b) gives or agrees or offers to give any othersperany advantage whether for the
benefit of that other person or of another person,
is guilty of the offence of corruption and liable conviction to the penalty prescribed
under section 35(1).
(2) For an offence to be committed under subse¢fiprthe act complained of must cause
that person or influence another person to actmaaner —
(a) that amounts to the
() illegal, dishonest, unauthorized, incompletémsed; or,
(i) misuse or selling of information or materiacuired in the course of the,
exercise, carrying out or performance of any powausies or functions arising out of a
constitutional, statutory, contractual, fiduciaryamy other legal obligation;
(b) that amounts to
(i) the abuse of a position of authority;
(ii) a breach of trust; or
(iii) the violation of a legal duty or a set of egt
(b) designed to achieve an unjustified result; or
(c) that amounts to any other unauthorized or iperanducement to do or not to do
anything.

43.Swaziland provided the following case examples.
R v Mduduzi Nkhambule, R v Petros Shongwe, R v @iy Dlamini
(b)  Observationson theimplementation of thearticle
44.Swaziland has not adopted a specific offence aliricain influence. Sections 26 and 42
are limited in their application to conflicts oftamest and acts of bribery/corruption and
are not directed at trading in influence which detséhe abuse of real or supposed

influence.

45.The reviewers recommend that Swaziland consideptadpa specific offence of trading
in influence in line with the article under review.

Article 19 Abuse of Functions

Each State Party shall consider adopting such lagie and other measures as may be
necessary to establish as a criminal offence, wdtanmitted intentionally, the abuse of functions
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or position, that is, the performance of or failue perform an act, in violation of laws, by a
public official in the discharge of his or her fuimmns, for the purpose of obtaining an undue
advantage for himself or herself or for anothersmr or entity.

@ Summary of information relevant to reviewing theimplementation of the article

46.The article is partly implemented in terms of trenegral offence of corruption in section
42 of the POCA (quoted above), since this sectielates to bribery (demanding/
accepting an advantage) and not an abuse of funsctMhere there is no exchange of
benefits.

47.No examples of implementation were provided.
(b)  Observationson theimplementation of thearticle

48. Section 42 of POCA covers bribery/corruption antlatmuse of functions. The reviewers
recommend that Swaziland consider adopting a spedffience of abuse of functions in
line with the article under review.

Article 20 Illicit Enrichment

Subject to its constitution and the fundamentahgiples of its legal system, each State
Party shall consider adopting such legislative aother measures as may be necessary to
establish as a criminal offence, when committeentidnally, illicit enrichment, that is, a
significant increase in the assets of a publicoidfithat he or she cannot reasonably explain in
relation to his or her lawful income.

(@) Summary of information relevant to reviewing the implementation of the article

49.Swaziland cited the provision on the declaratiorasdets and liabilities, as espoused in
section 241 of the Constitution of Swaziland, aadtien 34 of the POCA which provide
as follows:

Constitution of Swaziland

241. Declaration of assets and liabilities

(1) A person who holds an office mentioned in sattisn (2) shall submit to the Integrity
Commission, a written declaration of all propedgsets owned by, or any benefit gained
or liabilities owed by the holder of that office ether directly or indirectly -

(a) within six months after the commencement of lifegrity Commission or before
taking office as the case may be;

(b) at the end of every two years; and

(c) at the end of his term of office.

(2) Sections 240 and 241(1) apply to the holdetv@following offices-

(a) Prime Minister, Deputy Prime Minister and Mieis

(b) member of the King’'s Advisory Council;

(c) member of Parliament including the Presidinfjcefs;

(d) Chairman and member of a Service Commissidsoaird,;

(e) Army Commander and Deputy Army Commander;

() Commissioner of Customs;

(g) Commissioner of Police and Deputy Commissiaid?olice;
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(h) Commissioner of Labour;

(i) Commissioner of Correctional Services and Dgpdbmmissioner of Correctional
Services;

() Commissioner of Taxes;

(k) Justice of the Superior Court of Judicature alhgudicial officers;

() Ambassador, High Commissioner, and Head of @itic or Consular Mission;

(m) Secretary to the Cabinet;

(n) Commissioner and Deputy Commissioner of thegnty Commission;

(o) Member of the Elections and Boundaries Comroissi

(p) Attorney-General and Deputy Attorney-General,

(q) Head of Ministry of government or department;

(r) Director of Public Prosecutions and Deputy Bioe of Public Prosecutions;

(s) Managing Director, general manager and depatithbead of a public corporation or
company in which the Government has a controllmgrest; and

(t) in the public service and any other publiciigion as Parliament may prescribe.

(3) The Commissioner and Deputy Commissioner ofitkegrity Commission shall make
the declaration under this section to the JudBsakice Commission.

(4) The declaration made under this section slealldemand be produced in evidence
before -

(a) a court of competent jurisdiction; or

(b) an investigator appointed by the Integrity Cossion.

(5) Any property or assets acquired by an offidéeranitial declaration required under
this section and which is not reasonably attribigtatn income, government loan,
inheritance or any other legitimate source shalldeemed to have been acquired in
contravention of this Chapter unless duly declared.

(6) An allegation that an officer referred to instlsection has contravened or has not
complied with a provision of this Chapter shallrhade to the Integrity Commission and
in the case of a member of the Integrity Commissiorthe Judicial Service Commission
which shall, unless the person concerned makestegnvadmission of the contravention
or non compliance, cause the matter to be invdstiga

(7) The Integrity Commission or the Judicial SeeviCommission, as the case may be,
may take such action as the commission considgnoppate in respect of the results of
the investigation or admission.

Section 34 of POCA

Possession of property etc. without reasonableaesion

(1) Subject to the provisions of subsection (3)eeson who being or having been a public
officer -

(a) maintains a standard of living above that whglcommensurate with the present or
past official emoluments of that person; or,

(a) is in control of pecuniary resources or propéisproportionate to the present or past
official emoluments of that person

shall be presumed to have committed an offencerwsetdion 21, 22, 23, 24, 25, 26, 28,
29, 30, 31, 32 or 33 and accordingly liable togkealty prescribed in section 35.

(2) The presumption referred to in subsection (i3gllsnot apply in a case where the
public officer gives the Commissioner or investiggtofficer a satisfactory account or
explanation of how the officer maintains that stmddof living and how the pecuniary
resources or property came under the control afdfieer.

(3) Where the Commissioner has reasonable grousdsjeect that any person who has no
known source of income or who is not known to bgaged in any gainful employment
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50.

51.

(b)

52.

53.

possesses or is in control of any property or pecymesources, the Commissioner shall
request that person to give satisfactory explanatiowriting as to how the property or
pecuniary resources have been acquired by or coher the control of that person.

(4) Where the person mentioned in subsection (3)nigble to give any satisfactory
account or explanation that person shall be preduménave committed an offence and
liable on conviction to the penalty prescribedectson 35(1).

(5) Where a court is satisfied in the proceedimgsah offence under sub-section (1) or (4)
that there is reason to believe that a person wiasny pecuniary resources or property in
trust or otherwise on behalf of the accused, oumed those resources or that property as
a gift or a loan without adequate consideratioamfrthe accused, having regard to the
relationship of that person to the accused, thessurces or that property shall be
presumed to have been in the control or in thegssssn of the accused.

(6) In this section “official emoluments” includes pension or gratuity or any other
retirement benefit payable under any law for tieetibeing in force or under any terms
and conditions of service or employment applicabliéne public officer.

In order to curb illicit enrichment, the Governmeoft Swaziland has set a target to
conduct four lifestyle audits during the period26f14-2018.

No case examples were provided.
Observations on theimplementation of thearticle

Section 34 of POCA criminalizes the possessionmaxplained wealth. Swaziland has
also established a declaration of assets and itiabilregime in article 241 of the
Constitution. These provisions are in accordandk thie article under review.

It was explained that there was one case undelio8e8# pending in court against a
Cabinet Minister and that several investigationsen@angoing at the time of the country
visit. The case, R v Shongwe (Case Number 2/20h%plved an investigation of a
Cabinet Minister for failing to explain approximbteE2 million in cash that was
deposited in his law firm trust account, in potahtiolation of Section 34 of POCA.

Article 21 Bribery in the private sector

(@)

Each State Party shall consider adopting such lagi®e and other measures as may be
necessary to establish as criminal offences, whemnatted intentionally in the course of
economic, financial or commercial activities:

(a) The promise, offering or giving, directly ordirectly, of an undue advantage to any
person who directs or works, in any capacity, fgravate sector entity, for the person himself or
herself or for another person, in order that heshie, in breach of his or her duties, act or refrain
from acting;

(b) The solicitation or acceptance, directly or irettly, of an undue advantage by any
person who directs or works, in any capacity, fgravate sector entity, for the person himself or

herself or for another person, in order that heshie, in breach of his or her duties, act or refrain
from acting.

Summary of information relevant to reviewing the implementation of the article
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54.The provision on Corrupt transaction by or with pailor private bodies in section 23 of
the POCA provides as follows:

23. Corrupt transaction by or with public or prizdtodies

A person who, directly or indirectly, alone or imngunction with any other person
(whether in Swaziland or elsewhere)-

(a) solicits or demands or accepts from anothesqreeither for that person or for any
other person, any advantage as an inducement eward for, or on account of that
person, doing or forbearing to do or having donédvorne to do anything in relation to
any matter or transaction with which any publigpawvate body is or may be concerned,
(b) gives or offers or promises to give any advgatto another person either for the
benefit of that other person or any other persoaragrxducement or a reward for or on
account of any such other person doing or forbgando or having done or forborne to
do anything in relation to any matter or transactath which any public or private body
is or may be concerned,

commits an offence of corrupt activities relatingoublic or private bodies.

55.No case examples were provided.
(b) Observations on theimplementation of thearticle

56.1t was explained that the term *“transaction” in tset 23 covers any form of
communication or action, and is not limited to fisal transactions. The cited provision
addresses the requirements of the article undexwev

Article 22 Embezzlement of property in the private sector

Each State Party shall consider adopting such lagi®e and other measures as may be
necessary to establish as a criminal offence, wbemmitted intentionally in the course of
economic, financial or commercial activities, emtdement by a person who directs or works, in
any capacity, in a private sector entity of any gedy, private funds or securities or any other
thing of value entrusted to him or her by virtuéhf or her position

(@) Summary of information relevant to reviewing the implementation of the article

57.Currently embezzlement is a common law offenceddition, theft of company property
is dealt with under common law theft.

(b) Observations on theimplementation of thearticle

58.No case law or case examples were provided. Swaazileay wish to adopt a relevant
provision in the course of ongoing legislative adh@ents.

(© Challenges, where applicable
59.Swaziland has identified the following challengesl assues in fully implementing the
provision under review:

1. Inter-agency co-ordination;
2. Inadequacy of existing normative measures (Qotish, laws, regulations, etc.);
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3. Specificities in its legal system.
(d)  Technical assistance needs

60.Swaziland has indicated that the following formstethnical assistance, if available,
would assist it in better implementing the artigteder review:
1. Summary of good practices/lessons learned;
2. Model legislation;
3. Legislative drafting;
4. Development of an action plan for implementati

None of these forms of technical assistance has jpexided to-date.

Article 23 Laundering of proceeds of crime

Paragraph 1

1. Each State Party shall adopt, in accordance withdamental principles of its domestic
law, such legislative and other measures as maydoessary to establish as criminal offences,
when committed intentionally:

(&) (i) The conversion or transfer of property, laog that such property is the proceeds
of crime, for the purpose of concealing or disguisithe illicit origin of the
property or of helping any person who is involved the commission of the
predicate offence to evade the legal consequerfdas or her action;

(&) (i) The concealment or disguise of the truetun@, source, location, disposition,
movement or ownership of or rights with respecptoperty, knowing that such
property is the proceeds of crime;

(@) Summary of information relevant to reviewing the implementation of the article

61.Section 41 (2) of the POCA and section 4 of the 8johaundering and Financing of
Terrorism (Prevention) Act 2011 provide for theewite of money laundering as follows:

41. Money laundering

(1) A person who knows or ought reasonably to Han@vn that property is or forms part
of the proceeds of unlawful activities and-

(a) enters into any agreement or transaction witloae in connection with that property,
whether that agreement, arrangement or transaistiegally enforceable or not; or,

(b) performs any act in connection with that properwhether it is performed
independently or in concert with any other persmmmits an offence and shall be liable
on conviction to a fine not exceeding one hundtexisand Emalangeni or to a term of
imprisonment not exceeding ten years or to both.

(2) For an offence to be committed under this sectithe agreement, performance,
transaction or act in connection with the propariyst have or be likely to have an
effect of -

(a) concealing or disguising the nature, sourcegtion, disposition or movement of that
property or the ownership of that property or anieiiest which anyone may have in
respect of that property; or,
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(b) enabling or assisting any person who has cotachar commits an offence whether in
the country or elsewhere -

(i) to avoid prosecution; or

(ii) to remove or diminish any property acquirededtly as a result of a commission of an
offence.

Offence of money laundering

Section 4. (1) A person who-

(a) converts or transfers property knowing or hgvi@ason to believe that the property is
derived directly or indirectly from those acts anissions referred to in paragraph (c),
with the aim of concealing or disguising the iltiorigin of that property, or of aiding any

person involved in the commission of those actsoorssions to evade the legal

consequences of those acts or omissions;

(b) conceals or disguises the true nature, origpoation, disposition, movement or

ownership of the property knowing or having reagbhelieve that the property is derived
directly or indirectly from those acts or omissiageferred to in paragraph (c);

(c) acquires, possesses or uses property, knowirigawing reason to believe that it is
derived directly or indirectly from acts or omissss

(i) in Swaziland which constitutes an offence agaany law of Swaziland punishable by
imprisonment for not less than 12 months or theasitpon of a fine of not less than E15,

000; or,

(ii) outside Swaziland which, had they occurredimaziland, would have constituted an
offence against the law of Swaziland punishablengrisonment for not less than 12

months or the imposition of a fine of not less tkArd, 000; or,

(d) participates in, associates with, conspiresatbempts to commit, or aids, abets or
facilitates the commission of any of the acts mef@ito in paragraphs (a) to (c);

commits the offence of money laundering.

62. Swaziland provided the following case example.

R v Shongwe (Case Number 2/2015) (cited underl@r@@ above). The case against the
Cabinet Minister charged violations of Sectionsa8d 41 of POCA

(b) Observations on theimplementation of thearticle

63.1t was confirmed that there were three pendingstigations into money laundering at the
time of the country visit.

64.Money laundering cases are investigated by the@aolf the ACC, if linked to corruption.

65.With regard to the penalties for money launderthg, following sections of the Money
Laundering and Financing of Terrorism (Preventida) 2011 are relevant.

Offence of money laundering
76. Any person who engages in any act in contramemf Section 4, commits an
offence.

Penalties

89. (1) Notwithstanding anything contained in attyeo law, a person convicted of
an offence mentioned in Section 76 or 77 is liaseonviction-
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(@) in the case of an individual, to imprisonmeott 10 years or to a fine of not less than
one hundred thousand Emalangeni (E100,000) or bhaotth;

(b) in the case of a body corporate to a fine df less than two hundred and fifty
thousand Emalangeni (E250,000) or loss of auth@ityo business or both.

66. The provisions under review are legislatively inmpénted.

Article 23 Laundering of proceeds of crime

Subparagraph 1 (b) (i)
1. Each State Party shall adopt, in accordance wiitdamental principles of its domestic
law, such legislative and other measures as mapdpessary to establish as criminal offences,
when committed intentionally:

(b) Subject to the basic concepts of its legatesm:

(i) The acquisition, possession or use of propéaawing, at the time of receipt, that
such property is the proceeds of crime;

(@) Summary of information relevant to reviewing the implementation of the article

67.Swaziland referred to section 41 (1) (a) and (bjhef POCA and section 4 (1) (c) of the
Money Laundering and Financing of Terrorism (Preier) Act 2011 (quoted above).

(b) Observations on theimplementation of the article

68. The provision is legislatively implemented.

Article 23 Laundering of proceeds of crime

Subparagraph 1 (b) (ii)

1. Each State Party shall adopt, in accordance wiithdamental principles of its domestic
law, such legislative and other measures as maydoessary to establish as criminal offences,
when committed intentionally:

(b) Subject to the basic concepts of its legateim:

(i) Participation in, association with or conspicy to commit, attempts to commit and

aiding, abetting, facilitating and counselling tbemmission of any of the offences
established in accordance with this article.

@ Summary of information relevant to reviewing theimplementation of the article

69. Swaziland cited Section 41 (1) (b) of the POCA aection 4 (d) of the MLFTPA (quoted
above).

(b)  Observationson theimplementation of thearticle

70.The provision is legislatively implemented.
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Article 23 Laundering of proceeds of crime

Paragraph 2

2. For purposes of implementing or applying pargurd. of this article:

(a) Each State Party shall seek to apply paragrapdrf this article to the widest range of
predicate offences;

(b) Each State Party shall include as predicatemées at a minimum a comprehensive
range of criminal offences established in accoraawith this Convention;

(c) For the purposes of subparagraph (b) abovedimate offences shall include offences
committed both within and outside the jurisdictioh the State Party in question. However,
offences committed outside the jurisdiction ofaeSParty shall constitute predicate offences only
when the relevant conduct is a criminal offencearnitie domestic law of the State where it is
committed and would be a criminal offence under twmestic law of the State Party
implementing or applying this article had it beermumitted there;

@ Summary of information relevant to reviewing the implementation of the article
71.Predicate offences are provided for in terms ofegake 1 of the MLFTPA as follows:

Schedule 1. Offences.

Blackmail;

Common law offences;

Corruption and bribery;

Counterfeiting currency;

Counterfeiting and piracy of products;

Environmental crime;

Extortion;

False accounting;

Forgery;

Fraud;

lllegal deposit taking;

lllicit arms trafficking;

Illicit trafficking in narcotic drugs and psychopiz substances;
Illicit trafficking in stolen and other goods;

Insider trading and market manipulation;

Kidnapping, illegal restraint and hostage taking;

Murder, grievous bodily harm;

Participation in an organized criminal group anckedeering;
Piracy;

Robbery or theft involving more than E10,000;

Sexual exploitation, including sexual exploitatairchildren;
Smuggling;

Tax Evasion;

Terrorism, including terrorist financing; and Tiaking in human beings and migrant
smuggling.
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72.Foreign predicate offences are covered in sectioie)4(2) of the MLFTPA (quoted
above), subject to dual criminality.

73.No case examples were provided.
(b) Observations on theimplementation of thearticle

74.Predicate offences for money laundering are offeramemmitted either: (i) in Swaziland
which are punishable under Swaziland law by impnisent for at least 12 months or a
fine of at least E15,000; or (ii) outside Swazilamdich, had they occurred in Swaziland,
would have constituted an offence against Swazilamdpunishable by the same penalty
(section 4 of the Money Laundering and Financing@frorism (Prevention) Act 2011).

75.1t is not clear how the list of predicate offencegthe MLFTPA (Schedule 1) is read in
conjunction with section 4, which provides for alh @imes approach to predicate
offences. During the country visit, officials inetlDPP confirmed that the schedule creates
confusion and expressed the view that is shoulsuiperseded by section 4. It was further
confirmed that all corruption-related offences guanishable by at least one year in
Swaziland. Based on the above, it is recommendadStvaziland amend its legislation
and consider eliminating the schedule.

76.Moreover, the reviewers welcome consideration beirgn by Swaziland to eliminating
the threshold requirement of imprisonment of astel2 months or a fine of at least
E15,000 for predicate offences to money laundedndraft bill from 2015 to amend the
MLFTPA in this regard was shared with the reviewesich adopts instead an all-crimes
approach in section 4. It is recommended that Saaziadopt the relevant amendments.

77.1t was explained by the authorities that the rezagnt in section 4 for a conviction on the
predicate offence presented challenges in the putise of money laundering offences,
and that it would be useful to amend the legishatiothis regard. It is recommended that
Swaziland amend its legislation accordingly.

Article 23 Laundering of proceeds of crime

Subparagraph 2 (d)
2. For purposes of implementing or applying pargurd of this article:
(d) Each State Party shall furnish copies of @w¢ that give effect to this article and of any

subsequent changes to such laws or a descriptieredti to the Secretary-General of the United
Nations;

@ Summary of information relevant to reviewing theimplementation of the article

78.Swaziland referred to the Prevention of Corruptart 2006 and the Money Laundering
and Financing of Terrorism (Prevention) Act 201bp(@s of the legislation have not been
provided to the United Nations.

(b) Observations on theimplementation of thearticle
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79.1t is recommended that Swaziland furnish copiestrd MLFTPA and POCA (as
amended) to the United Nations.

80.Swaziland is encouraged to send the aforementiorfednation to the Secretary of the
Conference of the States Parties to the UnitedoNstiConvention against Corruption,
Corruption and Economic Crime Branch, United Natiddffice on Drugs and Crime,
Vienna International Centre, P.O. Box 500, 1400 nvieeg Austria
(uncac.cop@unodc.oxg

Article 23 Laundering of proceeds of crime

Subparagraph 2 (e)
2. For purposes of implementing or applying paramrd. of this article:

(e) If required by fundamental principles of thentestic law of a State Party, it may be
provided that the offences set forth in paragrapdf this article do not apply to the persons who
committed the predicate offence.

@ Summary of information relevant to reviewing theimplementation of the article

81.Swaziland indicated that self-laundering is notchréed by its domestic legislation. No
further information was provided.

(b)  Observationson theimplementation of thearticle

82.1t was confirmed that the offence of money launaggiin section 4 of the MLTFPA does
not distinguish between the person committing tihedicate offence and the person
laundering the proceeds of the predicate offenbe.dffence of money laundering applies
to any person who deals with the proceeds from eslipate offence. It is therefore
possible to charge a person both with committing phedicate offence and the money
laundering offence arising out of the criminal preds.

(© Challenges, where applicable

83.Swaziland has identified the following challengesl assues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Specificities in its legal system.

(d)  Technical assistance needs

84.Swaziland has indicated that the following formstethnical assistance, if available,
would assist it in better implementing the artigteder review:
1. Summary of good practices/lessons learned;
2. Model legislation;
3. Legislative drafting.

Page 33 of 155



Art

(@)
85.

86.

(b)

None of these forms of technical assistance has jpexwided to-date.

icle 24 Concealment

Without prejudice to the provisions of article 2Btleis Convention, each State Party shall
consider adopting such legislative and other measwuas may be necessary to establish as a
criminal offence, when committed intentionally aftke commission of any of the offences
established in accordance with this Convention euthhaving participated in such offences, the
concealment or continued retention of property whka person involved knows that such
property is the result of any of the offences distlhabd in accordance with this Convention.

Summary of information relevant to reviewing the implementation of the article

Section 41(1)(b) read together with Section 4142)f the POCA and Section 4 (1) (b) of
the MLFTPA and section 191 of the Criminal Procedand Evidence Act 1938 (CP&E)
provide as follows:

POCA

41. Money laundering

(1) A person who knows or ought reasonably to Han@vn that property is or forms part
of the proceeds of unlawful activities and- ...

(b) performs any act in connection with that properwhether it is performed
independently or in concert with any other person,

commits an offence and shall be liable on convictma fine not exceeding one hundred
thousand Emalangeni or to a term of imprisonmenheroeeding ten years or to both.

(2) For an offence to be committed under this sectithe agreement, performance,
transaction or act in connection with the propentyst have or be likely to have an effect
of -

(a) concealing or disguising the nature, sourcegtlon, disposition or movement of that
property or the ownership of that property or anieiiest which anyone may have in
respect of that property;

Section 4(1)(b) of the MLFTPA

"a person who- ...

(b) conceals or disguises the true nature, origpoation, disposition, movement or
ownership of the property knowing or having reagbhelieve that the property is derived
directly or indirectly from those acts or omissioaerred to in paragraph (c); ...

commits the offence of money laundering.

Section 191 of the CP&E

Joint charges of theft and receiving stolen proplenbwing it to be stolen.

(1) If charges of theft of any property and of tigo®y such property or any part thereof
knowing it to have been stolen are joined in theesadictment or summons, the accused
may, according to the evidence, be convicted eitifetheft of such property or of
receiving it or any part of it knowing it to havedn stolen.

No case examples were provided.

Observations on the implementation of the article
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87.Swaziland has adopted provisions correspondinchéoatticle under review. No case
examples were provided.

Article 25 Obstruction of Justice

Subparagraph (a)

Each State Party shall adopt such legislative atitkomeasures as may be necessary to
establish as criminal offences, when committechiigaally:

(a) The use of physical force, threats or intimidator the promise, offering or giving of an
undue advantage to induce false testimony or terfeme in the giving of testimony or the
production of evidence in a proceeding in relationthe commission of offences established in
accordance with this Convention;

@ Summary of information relevant to reviewing the implementation of the article
88. Swaziland cited section 29(3) of the POCA.

29. Corrupt activities relating to witnesses etaing certain proceedings

(3) A person who, directly or indirectly, intimidest or uses physical force, or improperly
persuades or coerces another person with the itatent

(@) influence, delay or prevent the testimony @it thther person or any other person as a
witness in a trial, hearing or other proceeding$otge any court, judicial officer,
committee, commission, or some other officer autiear by law to hear evidence or take
testimony; or

(b) cause or induce any other person to-

() testify in a particular way or fashion or in antruthful manner in a trial, hearing or
other proceedings before any court, judicial officeommittee, commission or officer
authorized by law to hear evidence or take testymon

(ii) withhold testimony or to withhold a record, doment, docket or other object at any
trial, hearing or proceedings;

(i) give or withhold information relating to anywspect at any trial, hearing or
proceedings;

(iv) alter, destroy, mutilate, or conceal a recaldgument, docket or other object with the
intent to impair the availability of that recordyaiment, docket or other object for use at
any trial, hearing or proceedings;

(v) give or withhold information relating to or damed in a docket;

(vi) evade legal process summoning that persomppea as a witness or to produce any
record, document, docket or other object at amy, thearing or proceedings; or

(vii) be absent from any trial, hearing or othevqeedings,

commits an offence of corrupt activities relatirg withnesses and evidential material
during certain proceedings.

89.The case Derrick Jele (14/2014) was pending intcauthe time of the country visit.
Derrick Jele, an attorney, was arrested for deigatine course of justice in the matter
involving Wilton Nkambule, Nomsa Nkambule and SiduAwane.

(b)  Observationson theimplementation of thearticle
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90.The provision is legislatively implemented. It wasgplained that the attorney in the
referenced case helped an accused person to niialse affidavit to get bail.

Article 25 Obstruction of Justice

Subparagraph (b)

Each State Party shall adopt such legislative atiteomeasures as may be necessary to
establish as criminal offences, when committechirgeally:

(b) The use of physical force, threats or intintidia to interfere with the exercise of official
duties by a justice or law enforcement officiatétation to the commission of offences established
in accordance with this Convention. Nothing in thisbparagraph shall prejudice the right of
States Parties to have legislation that protectseotategories of public official.

(@) Summary of information relevant to reviewing the implementation of the article

91. Swaziland cited section 16 of the POCA, sectiomBBILFTPA, and section 23 (1) (c) of
the Criminal Procedure and Evidence Act, 1938.

POCA

16. Resisting or obstructing the Commissioner, etc,

Any person who-

(a) assaults, obstructs or resists the Commissi@eguty Commissioner or an officer of
the Commission in the execution of their duties; or

(b) unlawfully hinders or delays the Commissiom@eputy Commissioner or an officer of
the Commission in effecting entry into or upon @ngmises, vessel, train, boat, aircraft or
vehicle,

commits an offence and shall, on conviction, béléato a fine not exceeding fifty
thousand Emalangeni or to imprisonment not excegfilne years or to both.

Section 86 of the MLFTPA

Obstructing of official in performance of functions

86. Any person who willfully obstructs, hinders tbreatens an official or representative
of the SFIU in the performance of their duties xereise of their powers in terms of this
Act, commits an offence.

CP&E

Section 23. When peace officer may arrest withcatant.

(1) Any peace officer may, without any order or raat, arrest any person — ...

(c) who obstructs a policeman or other peace offidgle in the execution of his duty, or
who has escaped or attempts to escape from lawstbdy;

92.In R v. John Ndwandwe, the accused was prosecatedtérfering with the prosecutor in
a criminal matter. The case was pending at the ¢iftee country visit

(b) Observations on theimplementation of thearticle

93.The provision is implemented.
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Article 26 Liability of legal persons

Paragraphs1to4

(@)

94.

1. Each State Party shall adopt such measures gshmaecessary, consistent with its legal
principles, to establish the liability of legal mans for participation in the offences establisired
accordance with this Convention.

2. Subject to the legal principles of the Statetathe liability of legal persons may be
criminal, civil or administrative.

3. Such liability shall be without prejudice to theminal liability of the natural persons
who have committed the offences.

4. Each State Party shall, in particular, ensurattfegal persons held liable in accordance
with this article are subject to effective, proponate and dissuasive criminal or non-criminal
sanctions, including monetary sanctions.

Summary of information relevant to reviewing the implementation of the article

Swaziland cited sections 35 and 36 of the POCAwel§ as sections 338 and 8 of the
CP&E which provide as follows:

POCA

Penalties

35. (1) A person who is convicted of an offenceenefd to in section 21, 22, 23, 24, 25,
26, 27 or 34 shall be liable to a fine not excegadne hundred thousand Emalangeni or
imprisonment not exceeding ten years or to both.

(2) A person who is convicted of an offence refeérn@ in section 28, 29, 30, 31, 32 or 33
shall be liable to a fine not exceeding two hundtexisand Emalangeni or imprisonment
not exceeding twenty years or to both.

Additional penalty
36. (3) In addition to the fine a court may impasderms of section 35, the court may
impose a fine equal to five times the value ofalleantage involved in the offence.

MLFTPA
Offence of money laundering
76. Any person who engages in any act in contramemtf Section 4, commits an offence.

Penalties

89. (1) Notwithstanding anything contained in arlgen law, a person convicted of an
offence mentioned in Section 76 or 77 is liableconviction-

(@) in the case of an individual, to imprisonmemt 0 years or to a fine of not less than
one hundred thousand Emalangeni (E100,000) or baotlh;

(b) in the case of a body corporate to a fine of lees than two hundred and fifty

thousand Emalangeni (E250,000) or loss of authtwityo business or both.

CP&E
Liability to punishment in case of offences by amaie bodies, partnerships, etc.
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338. (1) In any criminal proceedings under anyuséator statutory regulation or at
common law against a company, the secretary amy elfector or manager or chairman
thereof in Swaziland may, unless it is otherwigeated or provided, be charged with the
offence and shall be liable to be punished therefoless it is proved that he did not take
part in the commission of such offence, and thatchéd not have prevented it.

(2) In any such proceedings against a local authatie mayor, chairman, town clerk,
secretary or other similar officer shall, unlesis ibtherwise directed or provided, be liable
to be so charged, and in like circumstances pudifbrethe offence

(3) In any such proceedings against a partnerghigry member of such partnership who
is in Swaziland shall, unless it is otherwise diedcor provided, be liable to be so
charged, and in like circumstances punished fooffence.

(4) In any such proceedings against any associafipersons not specifically mentioned
in this section, the president, chairman, secretang every other officer thereof in
Swaziland shall, unless it is otherwise directegrawvided, be liable to be so charged, and
in like circumstances punished for the offence.

(5) This section shall not be deemed to exempt fliaility any other person guilty of
the offence.

(6) In any criminal proceedings against a corpobatgy, any record which was made or
kept by a director, servant or agent of such cafgobody within the scope of his
activities as such, or any document which was gttane in the custody or under the
control of any such director, servant or agent wwitthe scope of his activities as such,
shall be admissible in evidence against the accused

(7) For the purposes of sub-section (6) any recaoade or kept by a director, servant or
agent of a corporate body or any document which ataany time in his custody or
control shall be presumed to have been made or lixggtim or to have been in his
custody or control within the scope of his actastias such, unless the contrary is proved.
(8) In any proceedings against a director or sdreéia corporate body in respect of any
offence, any evidence which would be or was adibbissigainst such corporate body in a
prosecution for such offence, shall be admissigbarest him.

(9) In this section-

"director” in relation to a corporate body meang parson who controls or governs that
corporate body or who is a member of a body or grotipersons which controls or
governs that corporate body or where there is ©b body or group, who is a member of
that corporate body.

Neither acquittal nor conviction a bar to civil iact for damages.

8. Neither a conviction nor an acquittal followiag any prosecution shall be a bar to
civil action for damages at the instance of anysperwho may have suffered any injury
from the commission of an alleged offence.

95.Reference is also made to the provisions relatethéoRegister for Tender Defaulters
(sections 38-47 POCA), cited under article 34 ofGAC below.

96.No case examples were provided
(b)  Observationson theimplementation of thearticle
97.Swaziland’s law provides for criminal, civil andrathistrative liability of legal persons,

which is established (despite the absence of asg lzav) irrespective of the liability of
the natural persons involved. Sections 35 and IBQTA prescribe penalties for persons
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committing offences under the Act. It was explairleat the term “person” is defined to
also include legal persons. Penalties against |ggyalons under POCA amount to fines up
to E500,000. Administrative penalties, includingdersement of the conviction and
sentence on a register, which may lead to debarrentract rescission, disqualification
from the tender process, and other penalties,rargded for in section 38 of POCA.

98.During the country visit, officials explained thiéie penalties for legal persons were not
considered to be sufficiently dissuasive and wekdnman upward revision. It is
recommended that Swaziland review and consider dimgiits legislation in this regard.

(© Challenges, where applicable

99. Swaziland has identified the following challengesl assues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Inadequacy of existing normative measures (Qtotish, laws, regulations, etc.);
3. Specificities in its legal system.

(d)  Technical assistance needs

100. Swaziland has indicated that the following formgexthnical assistance, if available,
would assist it in better implementing the prouwmsimder review:
1. Model legislation;
2. Legislative drafting.

None of these forms of technical assistance has jpexided to-date.

Article 27 Participation and attempt

1. Each State Party shall adopt such legislativd ather measures as may be necessary to
establish as a criminal offence, in accordance wihdomestic law, participation in any capacity
such as an accomplice, assistant or instigator inaéfence established in accordance with this
Convention.

2. Each State Party may adopt such legislative atheér measures as may be necessary to
establish as a criminal offence, in accordance viithdomestic law, any attempt to commit an
offence established in accordance with this Congant

3. Each State Party may adopt such legislative @theér measures as may be necessary to

establish as a criminal offence, in accordance withdomestic law, the preparation for an
offence established in accordance with this Corigant

@ Summary of information relevant to reviewing theimplementation of the article

101. Swaziland cited section 39 of the POCA and Sectf®h of the CP&E which provide
as follows:

POCA

Attempting, inciting etc, commission of offences
39. A person who, under this Part -
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(a) attempts to commit an offence;

(b) conspires with another person to commit annufée

(c) aids, abets, induces, incites, instigates, cends, counsels or procures another
person to commit an offence,

commits an offence and is liable on conviction tika penalty as if that person has been
convicted of that offence.

CP&E

On trial for commission of an offence accused maydund guilty of attempt.

181. (1) If, on the trial of any person chargedhwény offence, it appears upon the
evidence that the accused did not complete thencdfeharged, but that he was guilty
only of an attempt to commit such offence, he shallby reason thereof be entitled to be
acquitted, but a verdict may be given that he isquilty of the offence charged but is
guilty of an attempt to commit such offence or nfatempt to commit any other offence
of which he might under this Act be convicted oe ihdictment or summons.

(2) No person so tried shall afterwards be liablee prosecuted for an attempt to commit
the offence for which he was so tried.

(3) Any person charged with an offence, may be doguilty as an accessory after the fact
in respect of such offence if such be the facts/guip and shall on conviction, in the
absence of any penalty expressly provided by laeslible to punishment at the
discretion of the court convicting him:

Provided that in no case shall such punishmentesktigat to which the principal offender
would under any law be subject.

(4) Any person who attempts to commit any offengaimlst a statute or a statutory
regulation shall be- guilty of an offence and, d punishment; is expressly provided
thereby for such attempt, be liable on convictionthhe punishment to which a person
convicted of actually committing such offence wohklliable.

(5) Any person who —

(a) conspires with any other person to aid or p@tiie commission of or to commit; or
(b) incites, instigates, commands or procures d@nhgrgerson to commit;

any crime or offence, whether at common law or regjaa statute or statutory regulation
shall be guilty of an offence and liable on conwictto the punishment to which a person
convicted of actually committing such crime or oife would be liable.

(Amended P .501194 7.)

102. Swaziland referred to the case Rex v Koli.

(b)

Observations on the implementation of the article

103. Swaziland has not criminalized the preparation wof cifence, but provisions on

attempt and conspiracy as well as complicity inous forms are in place.

Article 29 Statute of limitations

Each State Party shall, where appropriate, est&bliader its domestic law a long statute of
limitations period in which to commence proceedifgsany offence established in accordance
with this Convention and establish a longer statafelimitations period or provide for the
suspension of the statute of limitations whereatteged offender has evaded the administration
of justice.
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(@) Summary of information relevant to reviewing the implementation of the article

104. Section 20 of the Criminal Procedure and Evidence6X of 1938 prescribes the time
lapse of 20 years for any offence other than muaddollows:

CP&E

Prosecution for murder not barred by lapse of tifmepther offence barred by lapse of 20
years.

20. The right to prosecute for murder shall nobbged by any lapse of time; but the right
to prosecute any other offence, whether at theipubstance or at the instance of a
private party, shall, unless some other time igesgly provided by law be barred by the
lapse of twenty years from the time when such akernas committed.

(b) Observations on theimplementation of thearticle
105. Swaziland has adopted a 20-year statute of liroitatfor corruption-related offences.

106. It was explained during the country visit that timitations period begins to run from
the time of commission, not discovery, of the offerand that the period is not interrupted
if the offender flees the country or evades the iathtnation of justice. Officials in the
DPP welcomed legal amendments in this regard. Basdtie above, it is recommended
that Swaziland consider amending its legislation.

Article 30 Prosecution, adjudication and sanctions

Paragraph 1

1. Each State Party shall make the commission afffamce established in accordance with
this Convention liable to sanctions that take iat@ount the gravity of that offence.

(@) Summary of information relevant to reviewing the implementation of the article

107. Sections 35 and 36 of the POCA and Section 89 efMwoney Laundering and
Financing of Terrorism (Prevention) Act 2011 pravidor penalties and additional
penalties respectively as follows:

Penalties

35. (1) A person who is convicted of an offenceenefd to in section 21,22, 23, 24, 25,
26, 27 or 34 shall be liable to a fine not excegdne hundred thousand Emalangeni or
imprisonment not exceeding ten years or to both.

(2) A person who is convicted of an offence refeérn@ in section 28, 29, 30, 31, 32 or 33
shall be liable to a fine not exceeding two hundtexisand Emalangeni or imprisonment
not exceeding twenty years or to both.

Additional penalty

36. (1) Where a person is convicted of an offenndeu this Part, the court shall in
addition to any penalty it may impose under sec8b6rorder the person convicted to pay
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to the rightful owner the amount or value, as deteed by the court, of any advantage
actually received by that person.

(2) Where after reasonable inquiry, the rightfulh@vcannot be ascertained or traced or is
implicated in the commission of that particularesite under this Part, the court shall
order that the amount or value of that advantageiieited to the Government.

(3) In addition to the fine a court may impose @mns of section 35, the court may
impose a fine equal to five times the value ofalleantage involved in the offence.

Money Laundering and Financing of Terrorism (Preier) Act 2011

Penalties

89. (1) Notwithstanding anything contained in atiyeo law, a person convicted of

an offence mentioned in Section 76 or 77 is lialeonviction-

(@) in the case of an individual, to imprisonmemt 10 years or to a fine of not less than
one hundred thousand Emalangeni (E100,000) or baoth;

(b) in the case of a body corporate to a fine df legs than two hundred and fifty
thousand Emalangeni (E250,000) or loss of authtmityo business or both.

108. Regarding examples of implementation, Swaziland/idesl that imprisonment with
or without an option to fine, dismissal from worgam conviction on the part of judicial
officers or public officer and endorsement of aistag in the case of offences with regards
to contracts and tenders as espoused by sectioht@g POCA.

109. In the matter between the King and Leo Ndvuna DiarfCriminal Case 12/13), the
accused who was a judicial officer was convictedlannSection 33(1) (b) (ii) read
together with Section 33(2) (b) (i) of POCA for Ivay unlawfully demanded or accepted
an advantage from one Mihla Dlamini, an act whioloanted to a violation of duty or a
set of rules and /or abuse of authority and thudrasened the POCA. He was convicted
without an option to fine. He was sentenced to figars imprisonment with no option of
a fine. The 7-year sentence imposed by the cowstrexdewed by the Supreme Court and
reduced as too harsh. The defendant served tws yegrison, after the conviction was
upheld.

110. Swaziland provided the following table of penaltiggler POCA.

POCA penalties

Section Penalty clause
Bribery (section 21) E100 000 fine or ten yeaes, 35 (1)
Bribery in contracts and tenders (sec 22) E100 D@ or ten years, sec 35 (1)

Corrupt transaction by or with public or private | E100 000 fine or ten years, sec 35 (1)
bodies (sec 23)

Cheating of the public revenue (sec 24) E100 (6e dr ten years, sec 35 (1)
Offences relating to auctions (sec 25) E100 OO dr ten years, sec 35 (1)
Corrupt transactions by or with agents (sec 26 OEa@ fine or ten years, sec 35 (1)
Conflict of interest (sec 27) E100 000 fine or years, sec 35 (1)
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Corrupt activities relating to law officers and

public prosecutors (sec 28)

E200 000 fine or 20 years, sec 35 (2)

Corrupt practices relating to witnesses etc. dur

certain proceedings (sec29)

ng200 000 fine or 20 years, sec 35 (2)

offences in respect of corrupt activities relating

politicians (sec 30)

E200 000 fine or 20 years, sec 35 (2)

Offences in respect of corrupt activities relatiag

sporting events (sec 31)

E200 000 fine or 20 years, sec 35 (2)

Offences in respect of gambling games and ganieZ00 000 fine or 20 years, sec 35 (2)

of chance (sec 32)

Offences in respect of corrupt activities relatiag
judicial officers (sec 33)

E200 000 fine or 20 years, sec 35 (2)

Possession of property etc. without reasonablée

explanation (sec 34)

E100 000 fine or ten years, sec 35 (1)

Attempting, inciting etc, commission of offence
(sec 39)

U)

Money laundering (sec 41)

E100 000 fine or teary, sec 41 (1) (e
& (b)

General offence of corruption (sec 42)

E100 00t or ten years, sec 35 (1)

Failure to report corruption , extortion and fraud
worth E10 000 (sec 49)

| E 5000 or two years, sec 49 (1)

(b)
111.

Observations on theimplementation of thearticle

The reviewers sought clarification during the coyntisit of how the sentences

outlined in section 35 and 36 of POCA take intooart the gravity of the offences. For
example, the maximum fine in section 35(1) of 100,&Emalangeni (approximately US$
8,400) in respect of offences such as bribery vgtabéished when POCA was adopted in
2006, and it was explained that there was a neductease or adjust the penalty. Based
on the above and the explanations provided by thboaties, it is recommended that
Swaziland consider enhancing the penalties foruption-related offences, taking into

account the gravity of the offences.

112.

Based on the case cited by Swaziland (King v LeaWwda Dlamini case 12/13) and

the discussion during the country visit, Swazilandy also wish to consider adopting
minimum penalties for corruption offences, as isveaplained that this could be useful to
provide for greater consistency in sentencing.
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Article 30 Prosecution, adjudication and sanctions

Paragraph 2

(@)

2. Each State Party shall take such measures asbmayecessary to establish or maintain,
in accordance with its legal system and constindigrinciples, an appropriate balance between
any immunities or jurisdictional privileges accoiéo its public officials for the performance of
their functions and the possibility, when necessafyeffectively investigating, prosecuting and
adjudicating offences established in accordancé this Convention.

Summary of information relevant to reviewing the implementation of the article

113. Swaziland cited sections 11, 130 (1), 141 (4), 20 228 (2) and 229 (6) of the

Constitution, section 17 of the POCA and sectionoB8éhe MLFTPA which articulate
immunity as follows:

Constitution

Protection of King and iNgwenyama in respect oblggoceedings

11. The King and iNgwenyama shall be immune from -

(a) suit or legal process in any cause in respeall things done or omitted to be done by
him; and

(b) being summoned to appear as a witness in ailyocicriminal proceeding.

Parliamentary immunities and privileges

130. (1) The President, Speaker, members of Pahénand any other person

participating or assisting in or acting in connectwith or reporting the proceedings of
Parliament or any of its committees shall be eattitio such immunities and privileges as
Parliament may by law prescribe

141. Independence of the Judiciary

(4) A judge of a superior court or any person esarg judicial power, is not liable to any
action or suit for any act or omission by that jedg person in the exercise of the judicial
power.

Vacation of office and immunity of Commissionerstioé Commission on Human Rights
and Public Administration

170. Vacation of office and immunity of Commissione

(2) A member of the Commission shall have suchld&edprotection and privilege in the
case of any action or suit brought against the Csion for any act done or omitted to
be done in the honest execution of the duties@fdbmmission as is by law given to acts
done or words spoken by a judge of the superiortsau exercise of the judicial office.

INgwenyama

228. (1) INgwenyama is the traditional head of $lveazi State and is chosen by virtue of
the rank and character of his mother in accordaniteSwazi law and custom.

(2) INgwenyama enjoys the same legal protectioniamdunity from legal suit or process
as the King.

The Ndlovukazi
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229. (1) The Ndlovukazi (Queen Mother) is tradiabiy the mother of the iNgwenyama
and the symbolic Grandmother of the Nation. ...

(6) The Ndlovukazi shall be immune from-

(a) suit and legal process in any civil case irpees of all things done or omitted to be
done by her in her private capacity; and

(b) being summoned to appear as a witness in amyocicriminal proceedings.

POCA

Immunity of Commissioner, Deputy Commissioner etc:

17. No civil or other proceeding shall be brougtiast the Commissioner, Deputy
Commissioner or an officer of the Commission inpext of any act or thing done or
omitted to be done in good faith in the performaoictheir functions under this Act.

MLFTPA

Immunity

36. No action shall lie against the Director, afffjcer, employee or agent of the SFIU or
any person acting under the direction of the Daetdr anything done in good faith in the
administration or discharge of any powers, dutiefsinctions under this Act.

114. Swaziland further referred to Article 169 of the nSotution, which provides as
follows:

Restrictions on matters for investigation

169. The Commission shall not, in investigating amatter leading to, resulting from or
connected with the decision of a Minister, inquir® or question the policy of the
Government in accordance with which the decisios made.

115. No examples of implementation were provided.
(b)  Observationson theimplementation of thearticle

116. Swaziland law gives absolute immunity to the Kitigg traditional head of the Swazi
State and the Queen mother, which extends to yeggifboth in civil and criminal
proceedings. While judges enjoy functional immuridy acts within the exercise of their
functions, it was confirmed that no other publidi@éls enjoy criminal immunity.
However, certain officials are excluded from thdirdBon of public officer, pursuant to
Article 254 of the Constitution. The recommendatimade under article 15 is referred to
in this regard.

Article 30 Prosecution, adjudication and sanctions
Paragraph 3

3. Each State Party shall endeavour to ensure dngtdiscretionary legal powers under its
domestic law relating to the prosecution of perstarsoffences established in accordance with
this Convention are exercised to maximize the tdffsress of law enforcement measures in
respect of those offences and with due regardaa#éed to deter the commission of such offences.

Page 45 of 155



(@) Summary of information relevant to reviewing the implementation of the article

117. Swaziland referred to articles 162 (4) and (6)haf Constitution, sections 10(1)(b) and
28 of POCA.

Constitution

Director of Public Prosecutions

162. Appointment, tenure, functions, etc

(1) There shall be a Director of Public Prosecigiamose office shall be a public office.
(2) The Director of Public Prosecutions, in thisa@ter referred to as “the Director,” shall
be appointed by the King on the advice of the Jabd&®ervice Commission.

(3) A person shall not qualify to be appointed Dice unless that person qualifies for
appointment as a judge of the superior courts.

(4) The Director shall have power in any case inctvlthe Director considers it proper t
do so, to

(a) institute and undertake criminal proceedingsragy any person before any court (other
than a court-martial) in respect of any offencegeld to have been committed by that
person against the laws of Swaziland;

(b) take over and continue any criminal proceeditigg may have been instituted or
undertaken by any other person or authority;

(c) discontinue, at any stage before judgment isveted, any criminal proceedings
instituted or undertaken by the Director or anyeogberson or authority; and

(d) perform such other functions as may be presdrib

(5) The powers under subsection (4) may be exefrdisethe Director in person or by
subordinate officers acting in accordance with gleeeral or special instructions of the
Director.

(6) In the exercise of the powers conferred unkisr€Chapter, the Director shall -

(a) have regard to the public interest, the inteoéthe administration of justice and the
need to prevent abuse of the legal process; and

(b) be independent and not be subject to the direar control of any other person or
authority.

(7) Without derogating from the provisions of sutismn (6), the Director shall, in the
exercise of the powers under this Chapter, cortbeltAttorney-General in relation to
matters where national security may be at stake.

(8) The Director shall be removed from office iretsame manner and on the same
grounds as a Judge of the superior courts, exbapthie Minister responsible for Justice
shall initiate the proceedings in terms of secfié8 (3).

POCA

Functions of the Commission

10. (1) The functions of the Commission shall be. 10

(b) receive and investigate complaints of allegedswuspected corrupt practices made
against any person, and refer appropriate cagée tirector of Public Prosecutions;

Corrupt activities relating to law officers and pialprosecutors

28. Corrupt activities relating to law officers gmablic prosecutors
(1) Subject to the provisions of subsection (Z)eesson who -
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(a) being a law officer or public prosecutor, dirgor indirectly, demands or accepts or
agrees or offers to accept any advantage, whetirethke benefit of that officer or
prosecutor or for the benefit of another person;

(b) directly or indirectly gives or agrees or offé¢o give any advantage to a law officer or
public prosecutor, whether for the benefit of thatson or the benefit of another person,
commits an offence of corrupt activities relatinddw officers and public prosecutors.

(2) An act under subsection (1) to constitute d@ermfe must induce the law officer or
public prosecutor to act or influence another pesmto act in a manner -

(a) that amounts to the -

(i) illegal, dishonest, unauthorized, incompletdm@msed; or

(i) misuse or selling of information or materiatcuired in the course of the exercise,
carrying out or performance of any powers duties fumctions arising out of a
constitutional, statutory, contractual, fiduciaryamy other legal obligation;

(b) that amounts to -

() the abuse of a position of authority;

(ii) a breach of trust; or,

(iii) the violation of a legal duty or a set of est,

(c) designed to achieve an unjustified result; or,

(d) that amounts to any other unauthorized or iperanducement to do or not to do
anything.

(3) For purposes of subsection (1), “to act” inelsd

(a) performing or not adequately performing a fiorctelating to the-

(i) institution or conducting of civil or crimingdroceedings;

(if) carrying out of any necessary functions incité to the institution or conducting of
civil or criminal proceedings; or

(iif) continuation or discontinuation of civil orieminal proceedings;

(b) delaying, hindering or preventing the perforc&aror commencement of a civil or
prosecutorial function;

(c) aiding or assisting any particular person i performance of a function relating to the
institution or conducting of criminal or civil preedings;

(d) showing any favour or disfavour to any persanthe performance of a function
relating to the institution or conducting of criralror civil proceedings; or

(e) exerting any improper influence over the decignaking of any person, including a
member of the office of the Attorney General or Bieector of Public Prosecutions or a
judicial officer, performing official functions.

118. No examples of implementation were provided.
(b) Observations on the implementation of thearticle

119. Sections 10(1) of the POCA and article 162 of tha8land Constitution seemingly
appear to be aligned to the provision under revi€his is apparent specifically with
regard to article 162(6) of the Constitution, adiog to which the DPP in executing its
mandate prosecutes in the public interest andnteeest of the administration of justice
and has regard to the need to prevent abuse ofetf&@d process. Maximizing the
effectiveness of law enforcement measures and raegethe further commission of
offences is a component of serving the public eder Moreover, the DPP shall be
independent and not subject to the direction otrobof any other person or authority.
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120. Section 28(3) of the POCA as cited further crimired corrupt activities relating to
public prosecutors, including accepting bribes,vahg favour or disfavour or exerting
improper influence in connection with any civil@iminal proceedings.

121. Swaziland was requested to provide information @ ruption cases where
prosecutorial discretion was exercised, espgcialinot prosecute. The DPP confirmed
that all corruption cases brought to the DPP hah liedicted.

Article 30 Prosecution, adjudication and sanctions

Paragraph 4

4. In the case of offences established in accorelavith this Convention, each State Party
shall take appropriate measures, in accordance witdomestic law and with due regard to the
rights of the defence, to seek to ensure that tiondi imposed in connection with decisions on
release pending trial or appeal take into considiena the need to ensure the presence of the
defendant at subsequent criminal proceedings.

@ Summary of information relevant to reviewing the implementation of the article
122. Swaziland cited sections 95 (3) and 96 (4) of tR&E as follows:

CP&E

Power of the High Court regarding bail.

95. (3) Subject to the provisions of this Act, tHgh Court shall, where an accused
person is charged with any of the offences listethe Fourth Schedule, if it determines
that the circumstances warrant that the accusedomaygmitted to bail, admit the accused
to bail and fix the amount of bail in an amount lests than E15,000 (Emalangeni fifteen
thousand), in addition to any other conditionsei¢ihs fit.

FOURTH SCHEDULE

Offences referred to in sections 95 and 96.

Any offence relating to exchange control, moneyntiring, corruption, extortion, fraud,

forgery, uttering or theft-

(a) involving amounts of more than E 500 000; or

(b) involving amounts of more than E 100 000, ifistalleged that the offence was
committed by a person, group of persons, syndicat@ny enterprise acting in the

execution or furtherance of a common purpose os@oacy; or

(c) if it is alleged that the offence was commitbgdany law enforcement officer-

() involving amounts of more than E 10 000; or

(i) as a member of a group of persons, syndicatng enterprise acting in the execution
or furtherance of a common purpose or conspiracy.

Indecent assault on a child under the age of 16yea

An offence referred to in Part Il of the First Sdhke-

Bail application of accused in court.

96. (4) The refusal to grant bail and the detentiban accused in custody shall be in the
interests of justice where one or more of the feilg grounds are established-
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(&) where there is a likelihood that the accusedeleased on bail, may endanger the
safety of the public or any particular person oyraammit an offence listed in Part Il of
the First Schedule; or

(b) where there is a likelihood that the accusktkleased on bail, may attempt to evade
the trial,

(c) where there is a likelihood that the accusédeleased on bail, may attempt to
influence or intimidate witnesses or to concealestroy evidence;

(d) where there is a likelihood that the accusédeleased on bail, may undermine or
jeopardise the objectives or the proper functionofgthe criminal justice system,
including the bail system; or

(e) where in exceptional circumstances there ikedithood that the release of the accused
may disturb the public order or undermine the pupéace or security.

123. No examples of implementation were provided.
(b) Observations on theimplementation of thearticle

124. Swaziland cited sections 95(3) and 96(4) of the EP&gether with the fourth
schedule outlining the offences that are bailafleese include corruption, money
laundering, theft, etc. Section 96(4) in particutsgulates conditions for bail to ensure the
presence of the defendant at subsequent crimiradepdings. Swaziland is clearly
compliant with the provision, although no case eplas were provided.

125. It was confirmed that there have been corruptisesavhere bail was refused due to
circumstances outlined in section 96 of the CP&Be Tase of R v Shongwe cited above
(Case Number 2/2015) involving a Cabinet Ministasweferred to as an example.

Article 30 Prosecution, adjudication and sanctions
Paragraph 5

5. Each State Party shall take into account thevigyaof the offences concerned when
considering the eventuality of early release orgdarof persons convicted of such offences.

@ Summary of information relevant to reviewing theimplementation of the article

126. Section 329 of the Criminal Procedure and Evidehoe67 of 1938 and article 78 of
the Constitution provide for a prerogative of measyfollows:

Criminal Procedure and Evidence Act

329. Saving of Royal Prerogative of Mercy

The power at any time to commute or remit any sereof any court of criminal
jurisdiction now or hereafter established in Swaal, or to grant a pardon either free or
subject to lawful conditions of any offender coneat by any such court, is vested in His
Majesty under section 78 of the Constitution.

Constitution

Prerogative of Mercy

78. (1) The King may, in respect of a person saxgéro death or life imprisonment -
(a) grant a pardon, either free or subject to lawdnditions;

Page 49 of 155



(b) grant to any person a respite, either indefioitfor a specified period;

(c) substitute a less severe form of punishmenahgrpunishment imposed on any person
for such an offence; or

(d) remit the whole or part of that sentence, pgnait forfeiture otherwise due to the
Government on account of that offence.

(2) In the exercise of the powers conferred upaon Iy subsection (1), the King shall act
on the advice of a Committee on the PrerogativiMefcy made up of two persons
appointed by the King drawn from the King’'s AdvigdCouncil, the Attorney-General,
the Minister responsible for justice and a suitalgyalified medical practitioner
recommended by the Minister responsible for heattth appointed by the King.

(3) The King shall designate one of the membeth®@Committee as chairman.

(4) The Committee may act notwithstanding any vagam its membership or the
absence of any member, and the validity of thestration of business by the Committee
shall not be affected by the fact that some pevglom was not entitled to do so took part
in the proceedings.

(5) Whenever any person has been sentenced to bgathy court in Swaziland other
than a court-martial, the chairman shall causeparteon the case by the judge who
presided at the trial (or, if a report cannot b&awoted from that judge, a report on the case
by the Chief Justice), together with such otheorimfation derived from the record of the
case or elsewhere as the chairman may requirege ttaken into consideration at the
meeting of the Committee so that the Committee adhyse the King whether or not to
exercise the powers in terms of subsection (1).

(6) The provisions of this section shall not applyrelation to any conviction by a court
established under a law of a country other than z8arad that has jurisdiction in
Swaziland in pursuance of arrangements made betthegBovernment of Swaziland and
another Government or an international organizatsbating to the presence in Swaziland
of members of the armed forces of that other cquatrin relation to any punishment
imposed in respect of any such conviction or anyajig or forfeiture resulting from any
such conviction.

(7) Nothing in this section shall be construed escloding an Act of Parliament from
making provision of general application under whisty sentence of imprisonment shall
be reduced where such conditions (being conditreteting to good behaviour by the
person on whom the sentence was imposed whilsinggetivat sentence) as are prescribed
are fulfilled.

127. Swaziland also cited section 43 of the Prisons A864.

The Prisons Act, 1964

PART VII

REMISSION OF SENTENCES

43. Remission of part of sentence of certain pessn

(1) Subject to this Act, criminal prisoners sentghdo imprisonment, for a period
exceeding one month, whether by one sentence secative sentences, may, by industry
and good conduct, earn a remission of one-thitth@femaining period of such sentence:
Provided that in no case shall —

(a) remission earned result in the release ofsopar until he has served one month; and
(b) remission be granted to a prisoner sentencdxk tdetained pending the signification
of His Majesty’s pleasure.

(2) A prisoner sentenced to imprisonment for lii@l§ for the purposes of this section, be
deemed to be a prisoner sentenced to imprisonroetwénty years.
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(3) For the purpose of giving effect to this secti@ prisoner on admission shall be
credited with the full amount of remission to which would be entitled at the end of his
sentence or sentences as if he would not losersuaaission.

(4) A prisoner may lose remission as a resultofatfeiture upon his being found guilty
of an offence against prison discipline.

(5) A prisoner shall not earn any remission in eespf a period spent in hospital through
his own fault or while malingering, or while undengg confinement in a separate cell as
punishment for a prison offence.

(6) The Director may restore, in whole or in pagtnission forfeited.

(Amended L.33/1966.)

128. No examples of implementation were provided.
(b) Observations on theimplementation of thearticle

129. Section 329 of the CP&E provides for the authaoityhe King to remit or commute a
sentence either free or subject to lawful condgiofirticle 78 of the Constitution further
provides for the King's prerogative of mercy. Tlagvldoes not provide for consideration
by the King of the gravity of offences before ralean parole. It is recommended that
Swaziland amend its legislation in this regard.

130. It was explained by the DPP that there have beemranmwption cases where the
prerogative of mercy was applied or the sentenceremitted.

Article 30 Prosecution, adjudication and sanctions

Paragraph 6

6. Each State Party, to the extent consistent with fundamental principles of its legal
system, shall consider establishing proceduresutjinowhich a public official accused of an
offence established in accordance with this Coneanimay, where appropriate, be removed,
suspended or reassigned by the appropriate authdsiéaring in mind respect for the principle of
the presumption of innocence.

@ Summary of information relevant to reviewing theimplementation of the article

131. The issue of removal, suspension and reassignraafgalt with in terms of articles
158 (6), 162 (2) and (8) and 187 (1) of the Coustih, section 6 (1) of the POCA, as
well as Regulations 37-39 of the Civil Service Bb&General) Regulations, 1963, which
provide as follows:

Constitution

Removal of Justices of superior courts

158. (6) Where the question of removal in termshig section has been referred to the
Commission the King may suspend from office thee€Clustice or the other Justice as
the case may be for the duration of the inquiry.

Appointment, tenure functions, etc.
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162. (2) The Director of Public Prosecutions, iis t6hapter referred to as “the Director,”
shall be appointed by the King on the advice oflihdicial Service Commission.

(8) The Director shall be removed from office iretesame manner and on the same
grounds as a Judge of the superior courts, exbapthe Minister responsible for Justice
shall initiate the proceedings in terms of sectfié8 (3).

187. Appointment, promotion, transfer etc of puldliicers

(1) Subject to the provisions of this Constitution any other law, the power of
appointment (including acting appointments, secags) and confirmation of

appointments) promotion, transfer, termination gb@ntment, dismissal and disciplinary
control of public officers shall vest in the Ci8kervice Commission.

POCA

6. Vacation of office of Commissioner or Deputy Gurssioner

(1) A member of the Commission may - ...

(b) be removed by the King from office for inabylito perform the functions of the office
whether such inability arises from infirmity of bp@r mind or any other cause or for
stated misconduct.

Civil Service Board (General) Regulations,1963

Criminal matters.

38. (1) If a preliminary investigation or a disai@ry inquiry discloses that an offence
against any law may have been committed by anesffihe head of department, unless
action taken by the Police has been or is abobettaken, shall consult the Director of
Public Prosecutions as to whether a prosecutionldhme instituted; and if the Director of
Public Prosecutions does not advise a prosecuttbether disciplinary action should be
taken or continued.

(2) In the latter case the charges against theesfBhall be framed after consultation with
the Deputy Attorney-General before the officereguired to answer them or before the
inquiry proceeds.

(3) If criminal proceedings are instituted agaiast officer in any court, disciplinary
proceedings upon any grounds involved in the cranamarge shall not be taken pending
the result of criminal proceedings.

(4) An officer convicted of a criminal charge shadit receive any emoluments from the
date of conviction pending a decision on his cags¢hke competent authority who, after
referring it to the Board for advice, may dismigsmhor subject him to some lesser
penalty:

Provided that no final decision shall be taken pemndhe determination of any appeal
from the conviction.

(5) The Board shall in order to advise on the adsain as soon as possible a copy of the
criminal court proceedings, and the recommendatibthe head of department as to
whether the officer should be further subjectediseiplinary proceedings.

(6) No officer acquitted of a criminal charge sHa#l dismissed or otherwise punished on
any charge upon which he has been acquitted, bingpin this paragraph shall prevent
the officer being dismissed or otherwise punishedany other charge arising out of his
conduct in the matter, unless the charges raisstaniially the same issues as those on
which he has been acquitted.

Interdiction.
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39. (1) If the Minister considers that the intereftthe service require that an officer
should cease forthwith to exercise the powers andtions of his office, he may interdict
him from the exercise of those powers and functidrdisciplinary proceedings are being
taken or about to be taken or if criminal procegdiare being instituted against him.

(2) The head of department shall inform the Boasdsaon as any officer in his
department has been interdicted.

(3) An officer who is interdicted shall, subject egulation 38 (4); 38 (5) receive such
emoluments, not being less than one half of hisnabemoluments as the Minister thinks
fit.

(4) If the disciplinary proceedings do not resuit the officer's dismissal or other
punishment he shall be entitled to the full amooihthe emoluments which he would
have received if he had not been interdicted.

(5) If the punishment is other than dismissal he tma refunded such proportion of the
emoluments withheld from him as a result of intetidn as the Minister may think fit in

the light of the Board’s advice.

(6) An officer who is under interdiction may notle his station without the permission
of the Minister.

PART V

DISCIPLINARY CONTROL AND PROCEEDINGS

A. GENERAL

Principles relating to disciplinary control.

37. (1) All acts of misconduct by officers shall 8ealt with under these regulations as
soon as possible.

(2) The Board shall apply a procedure in theselagigms to all officers concerned in the
same way irrespective of seniority or salary.

(3) The Board itself may conduct a formal enquimoialleged misconduct in any case
where it considers the holding of a formal inquioy be necessary, or may otherwise
arrange for the holding of a formal inquiry by arouittee of officers.

(4) The disciplinary punishments which may be resmnded as a result of disciplinary
proceedings taken under this part include the fotig —

(a) Dismissal,

(b) termination of appointment,

(c) retirement in the public interest,

(d) reduction in rank,

(e) reduction in salary,

(f) fine,

(g) withholding of contract gratuity,

(h) stoppage of increment,

(i) withholding of increment,

(j) reprimand.

(5) The surcharging of any officer for any loss of,damage to, public funds, stores or
property, shall not be regarded as a disciplinargighment for the purpose of these
regulations and the Board shall not advise on suigthg.

(6) The Board shall, however, advise in any caserevi head of department recommends
that any other disciplinary punishment should bpased upon any officer on grounds of
his misconduct in addition to a surcharge.

132. No examples of implementation were provided.
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(b)  Observationson theimplementation of thearticle

133. The law provides for suspension under articles @680d 162 of the Constitution
(regarding justices of superior courts and the DRBgtion 187 of the Constitution (in
respect of public officers) and section 6 of the@2O(in respect of members of the
Commission).

134. Regulation 38 of the Civil Service Board (CSB) Rlagjons further allows for
disciplinary action to be taken or continued agaimspublic officer if a preliminary
investigation or disciplinary inquiry discloses thea criminal offence may have been
committed. The decision is made by the head of et (as defined in the Schedule to
the Regulations) following consultation with the BHDisciplinary punishments that may
be recommended as a result of disciplinary procggsdnclude dismissal, termination and
reassignment/demotion in rank. Interdiction is jed for, if disciplinary proceedings
are being taken or about to be taken or if crimprakceedings are being instituted against
a public official (Regulation 39, CSB Regulations).

135. More generally, disciplinary proceedings may notthken pending the result of
criminal proceedings upon any grounds involvechid¢riminal charge (Regulation 38(3),
CSB Regulations)

136. The provision under review is adequately implemgmeSwaziland’s legislation and
regulations.

Article 30 Prosecution, adjudication and sanctions

Paragraph 7

7. Where warranted by the gravity of the offenezheState Party, to the extent consistent
with the fundamental principles of its legal systsfmall consider establishing procedures for the
disqualification, by court order or any other appriate means, for a period of time determined
by its domestic law, of persons convicted of o#enestablished in accordance with this
Convention from:

(a) Holding public office; and

(b) Holding office in an enterprise owned in whoten part by the State.

@ Summary of information relevant to reviewing theimplementation of the article

137. Swaziland referred to Section 38 of the POCA (Eséorent of register) (quoted
under UNCAC article 26 above).

138. No examples of implementation were provided.
(b)  Observationson theimplementation of thearticle
139. The question here is whether a criminal convic{iohcorruption) also disqualifies a

person from holding a position in a public officein a public enterprise. Section 38 of
POCA, on endorsement in the register of personseatetprises convicted of stipulated
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offences, is not considered to be relevant, as dioubtful whether it would also apply to
employment issues rather than procurement. Thimigae out by section 38(6) POCA,
which states that, where the Registrar has enddhsedegister, in addition to any other
legal action, the Accountant-General may issuenatruction terminating any agreement
with the person or enterprise. Also, section 38{)0Oprovides that during the relevant
period the person or enterprise is disqualifieanfnmaking any tenders for procurement;
finally the register is defined as the Register Tender Defaulters and is maintained by
the Minister of Finance (sections 43 and 44 PO®&sed on the above, Swaziland may
wish to consider adopting procedures for the disfigetion of convicted persons from
holding a position in a public office or in a pubénterprise.

Article 30 Prosecution, adjudication and sanctions

Paragraph 8

8. Paragraph 1 of this article shall be without judice to the exercise of disciplinary
powers by the competent authorities against cenvants.

@ Summary of information relevant to reviewing theimplementation of the article

140. Swaziland cited section 187 (1) of the ConstitutddrSwaziland 2005 (quoted under
paragraph 6 above).

141. No example of implementation were provided.
(b)  Observationson theimplementation of thearticle

142. Section 187 (1) of the Constitution of Swazilandvides for the dismissal and
disciplinary control of public officers by the Civbervice Commission. Moreover, the
Civil Service Board (General) Regulations, 1963 eat a detailed framework for
disciplinary control and proceedings (Part V). Jnevision is adequately implemented.

Article 30 Prosecution, adjudication and sanctions

Paragraph 10

10. States Parties shall endeavour to promote #iategration into society of persons
convicted of offences established in accordande tlis Convention.

(@) Summary of information relevant to reviewing the implementation of the article

143. Swaziland referred to article 190 (1) of the Cdunsittn of Swaziland and the Prisons
Act, 1964 read together with the Prisons regulatioh964 which provide for the
establishment Correctional Services as follows:

Constitution

190. (1) The Correctional Services for Swazilandllshe responsible for the protection
and holding on terms convicted persons and thebiiiation of those persons and the
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keeping of order within the correctional or prisostitutions of the Kingdom.

144. There was a transition within the prisons servieamf being a prison authority to
being a correctional or rehabilitating institution.

145. There is an ongoing programme to rehabilitate atebrate offenders into society.
146. Moreover, the mandate of the Swaziland Correcti@eavices is as follows:

Objectives

1. The objective of the His Majesty’s Correctioisarvices is to ensure safe custody of
offenders.

2. To ensure efficient resource management andzatidn, to safeguard humane

detention and treatment of offenders.

3. Also to provide rehabilitation and reintegratiservices to offenders. Supervise
offenders in community service.

4. Produce food for self-sufficiency. Escort anddarce awaiting trial inmates to court.

5. Participate in joint security operations andoral events with sister forces.

6. Participate in the Royal Close Protection URCPU) and Royal Guard.

(b)  Observationson theimplementation of the article

147. Swaziland is compliant in so far as the Constitutisrovides for the protection,
holding and rehabilitation of prisoners. Swazilagb alludes to a transition period where
the Prisons Service was transformed from a Prisathakity to a correctional or
rehabilitating institution.

Article 31 Freezing, seizure and confiscation

Paragraph 1

1. Each State Party shall take, to the greatesergxpossible within its domestic legal
system, such measures as may be necessary to enaligeation of:

(a) Proceeds of crime derived from offences esthbti in accordance with this Convention
or property the value of which corresponds to thiasuch proceeds;

(b) Property, equipment or other instrumentalitiesed in or destined for use in offences
established in accordance with this Convention.

@ Summary of information relevant to reviewing theimplementation of the article
148. Swaziland cited section 50 of the POCA, sectiongl,39 and the schedule of the

Serious Offences (Confiscation of Proceeds) Ac012(as well as section 57 of the
Money Laundering and Financing of Terrorism (Preier) Act 2011.
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149. In addition, within its legislative framework issuef asset forfeiture are dealt with in
terms of sections 30, 31, 32 and 33 of the Supjoess Terrorism Act 2008, which
provides for non-conviction based forfeiture inpest of terrorism-related acts.

POCA

Application for restraining order and forfeitureder

50. (1) Where a person, who is the subject of mastigation under this Act or is about to
be charged with an offence under Part Ill, the @oeof Public Prosecutions may apply
to the court for a restraining order under secfidrof the Serious Offences (Confiscation
of Proceeds) Act, 2001, and accordingly the prowisiof that Act shall have effect in
respect of the application.

(2) Where a person has been convicted of any affemmler Part 11l of this Act, the
Director of Public Prosecutions may apply to cdarta forfeiture order under section 3 of
the Serious Offences (Confiscation of Proceeds), 201, and accordingly, the
provisions of that Act shall have effect in respafcthe application.

Serious Offences (Confiscation of Proceeds) Act1200

3. Application for forfeiture or pecuniary penatixder

(1) When a person has been convicted of a seriffiesice, the Director of Public
Prosecutions may, subject to subsection (2), afaptire court convicting that person not
later than 6 months after that person's convidiorither or both of the following orders:
(a) a forfeiture order in respect of particulargegy

(b) a pecuniary penalty.

(2) The Director of Public Prosecutions shall retcept with leave of the court, make an
application under subsection (1)-

(a) if any application has previously been madeeurntat subsection or any other law;
and

(b) the application has been finally determined.

Forfeiture orders

4. (1) When an application is made to a court uséetion 3 the court may, if it considers
it appropriate, order that the property be forfite the government if it is satisfied that
the property was the proceeds of a serious offence.

(2) In considering whether to make an order undessction (1) in respect of a particular
property, the court may have regard to -

(a) the use that is ordinarily made or had beesnihtd to be made of the property

(b) any hardship that may reasonably be likelyg@aused to any person by the order

(c) the gravity of the offence committed. ...

Pecuniary penalty order

9. (1) If an application is made to the court unsiection 3 (1) (b) for a pecuniary penalty
order in respect of the benefits derived by thes@erin respect of whose conviction the
application is made, the court may -

(a) assess the value of those benefits;

(b) order the person to pay to the Government apagy penalty equal to the value of
such benefits as assessed under paragraph (a) less

() the value (as at the time of making the ordeder this subsection) of any property in
respect of which a forfeiture order has been madelation to the same conviction; and
(i) any amount payable by way of restitution omygzensation in relation to the same
conviction if the court thinks it desirable to tadech assessed benefits into account.
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(2) The amount payable by a person to the Goverhonaster a pecuniary penalty order
shall for all purposes be taken to be a civil dekéd by that person to the Government.
(3) A pecuniary penalty order made by a court mayehforced as if it were an order
made by the court in civil proceedings institutgdtbe Government against the person
concerned to cover a debt owed by that persoret&tivernment.

SCHEDULE

SERIOUS OFFENCES

1. Murder;

2. Culpable homicide;

3. Robbery or Extortion;

4. Arson'

5. Breaking and entering any premises with interdtdmmit an offence either at
common r in contravention of any statute;

6. Theft either at common law or under statute;

7. Receiving stolen property knowing such goodgroperty to have been stolen”

8. Fraud; forgery or uttering of forged documend\ing it to be forged;

9. Offences against the statute dealing with taedt kindred offences by public officers;
10. Offences against the law for the preventionillafit dealing in or possession of
precious met; or stones;

11. Offences against the law relating to the passes conveyance or supply of
dangerous or poisonous drugs or habit forming drugs

12. Offences relating to cainage;

13. lllicit dealing in arms and ammunition;

14. Offences against the law relating to the prawarof corruption

15. Any conspiracy, incitement or attempt to comamy of the above offences

Section 57 of the MLFTPA which provides for thef@iture of property, proceeds or
instruments as follows:

57. Forfeiture of property

(1) Where a person is convicted of an unlawfulhdigti an offence of money laundering
or financing of terrorism, and the Court is saéidfthat the person has derived, obtained
or realised, directly or indirectly, property frotime commission of any such offence the
Court may, unless proved to the contrary, on th@iegtion of a competent authority or a
person authorised by a competent authority, afterconviction of the person, make an
order of forfeiture in respect of that property.

(2) Property subject to forfeiture order under sdtisn (1) shall include-

(a) the assets laundered or terrorist property ptioeeeds, income, and gains from such
assets;

(b) the assets intended to be laundered;

(c) assets used to facilitate or commit the unlhatdivity; and,

(d) instrumentalities used or intended to be usethé commission of the offence, money
laundering or financing of terrorism.

(3) Where the Court is satisfied that a forfeitorder should be made in respect of the
property of a person convicted of an unlawful agtivor instrumentalities used or
intended to be used in the commission of the o#entoney laundering or financing of
terrorism but that the specified property or anst ggereof or interest therein cannot, for
whatever reason, be made subject to such an andemaparticular-

(a) cannot, on the exercise of due diligence batémt;
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(b) has been transferred to a third party in cirstamces which do not give rise to a
reasonable inference that the title or interest tkassferred for the purpose of avoiding
the forfeiture of the property;

(c) is located outside Swaziland;

(d) has been substantially diminished in valueeodered worthless; or,

(e) has been commingled with other property thahoabe divided without difficulty,

the Court may, instead of ordering the propertypant thereof or interest therein to be
confiscated, order the person to pay to the Statamount equal to the value of the
property, part or interest.

(4) Where property subject to forfeiture has beemmingled with property acquired
legitimately or acquired using funds from legitimasources, the Court shall in the
forfeiture order, declare the nature, extent anhbliesaf the property which is to be
forfeited only in regard of property subject to tindawful activity or money laundering
offence or financing of terrorism offence.

(5) A Court shall not make an order of forfeitureder this section in respect of any
property where the Court is satisfied that the @eraiot being the person who was
convicted, who is in possession of the propertyunports to be its owner acquired the
property-

(@) in good faith and for good cause; and,

(b) without knowing and in circumstances such asta@rouse a reasonable suspicion,
that the property was, at the time of its acquisitiproperty derived, obtained or realised
from the commission of the unlawful activity or negnlaundering offence or financing of
terrorism offence.

(6) A person who under this section claims an edgem any property in respect of which
an application for forfeiture has been made may-

(a) before the Court makes an order of forfeitore;

(b) when the Court has made an order of forfeitwighin 30 days after the order was
made,

apply to the Court against the granting of the natewhere the Court has made an order
of forfeiture, for an order declaring the natureeat and value of the claimant's interest;
and-

(i) directing the Government to transfer the propés the claimant; or,

(ii) declaring that there is payable to the claitiaythe Government an amount equal in
value to the value of the claimant's interest dedainder this section.

(7) If a Court is satisfied that a person refemieed subsection (5)-

(a) has an interest in the property which is tHgestt of the application; and

(b) has exercised reasonable care to ensure thatadperty is not the proceeds of a crime,
or terrorist property, or would not be used to catronfacilitate the commission of an act
of terrorism and would not be used by a terronisug; and,

(c) is not a member of a terrorist group,

the Court shall order that the interest shall reaffected by the order. The order shall
declare the nature and extent of the interest @stijon.

(8) Where-

(a) a Court has made an order of forfeiture unkisrdection; and,

(b) the conviction of the person in relation to whthe order was made is set aside,

the order of forfeiture shall cease to have effmodl a person who claims to have an
interest in any property in respect of which theesrwas made may apply to the Court for
an order declaring the nature, extent and valukeo€laimant's interest; and,

(c) directing the Government to transfer the proper the claimant; or,
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(d) declaring that there is payable to the claim@nthe Government an amount equal in
value to the value of the claimant's interest dedainder this subsection.

(9) Where-

(a) the Court has made an order of forfeiture utloisrsection; and,

(b) the conviction of the person in relation to whithe order was made is set aside,

the competent authority shall, as soon as is pane after the quashing of the
conviction,

give notice to any person the competent authordy reason to believe may have an
interest in any money or property in respect ofalhihe order of forfeiture was made
immediately before the order was made or to angrgperson or class of persons whom
the Court considers appropriate.

(10) A person who makes an application under stiose(5) or subsection (6) shall give
notice to the competent authority and the compegarnhority shall be a party to a
proceeding on the application.

(11) Where an application has been made under stitisg1), the Court may, for the
purpose of tracing of the property or preventing tircumventing of an order of
forfeiture which the Court may make under this isectmake such order or give such
direction as the Court thinks necessary and mggaiticular make-

(a) a prohibition order against any registratiomlemthe Deeds Registry Act, 1968, or a
restraining order;

(b) a production order; or,

(c) an order that any property be transferred tamed person to be held by the person
pending the determination of the application.

(12) For the purpose of an order of forfeiture uritiés section, it shall be presumed that
any money or property which appears-

(a) to have been under the control of the persowicted or held by that person any time
after the person committed the offence and befbee Gourt makes an order under
subsection (1); or,

(b) to have been transferred to or by, or depositighl or by, the person convicted at any
time after that person committed an offence andreethe Court makes an order under
subsection (1), is the proceeds of crime or usedrinntended to be used in the
commission of an unlawful activity, the offence rmbney laundering or the offence of
financing of terrorism.

(13) In determining whether or not any propertylé&ived from an unlawful activity or
money laundering or related to financing of tesorj the Court shall apply the standard
of proof required in civil proceedings.

Suppression of Terrorism Act 2008

30. Power to seize property used in commissioerbtist acts

(1) Where the Commissioner has reasonable growrdsefieving that any property has
been, or is being, used to commit an offence utidsrAct, the Commissioner may seize
the property.

(2) The Commissioner may exercise the powers usdesection (1) whether or not any
proceedings have been instituted for an offenceutids Act in respect of that property.
(3) The Commissioner shall as soon as practicafier geizing any property under
subsection (1), make an application, ex parte,lodge of the High Court for a detention
order in respect of that property.

(4) A judge to whom an application is made unddyseation (3), may subject to this
subsection grant the detention order and shalgrenit the detention order in respect of
that property unless the Judge-

Page 60 of 155



(@) has given the person appearing to have intareshe property, a reasonable
opportunity of being heard;

(b) has reasonable grounds to believe that theepiphas been, or is being used to
commit an offence under this Act.

(5) Subject to subsection (6), a detention ordedenander subsection (4) shall be valid
for a period of sixty (60) days and may, on appiag be renewed by a Judge of the High
Court, for a further period of sixty (60) days Wistich time as the property referred to in
the order is produced in court in proceedings folofence under this Act in respect of
that property.

(6) A judge of the High Court, on application by throperty owner, lessee, custodian, the
person named in the order or the Commissioner mlaase any property referred to in a
detention order under subsection (4) where theeludg

(a) is satisfied that there are no longer reasengtiunds to suspect that the property has
been or is being used to commit an offence undsrAtt; or

(b) becomes aware that no proceedings are ingtitateéhe High Court for an offence
under this Act in respect of that property aftex lpse of six (6) months from the date of
the detention order.

(7) Civil or criminal proceedings shall not lie agst the Commissioner and the
Government for a seizure of property made in ga@atth under subsection (1).

31. Orders for forfeiture of property after conioct

(1) Where a person is convicted of an offence utide Act, the court may order that any
property, used for or in connection with or recdivas payment or reward for the
commission of that offence, be forfeited to the &owvnent.

(2) Before making an order under subsection (1)dbert shall give any person who
submits to the jurisdiction of the court and deetainterest in the property in respect of
which the order is proposed to be made an oppdytohbeing heard.

(3) Property forfeited to the Government under sghen (1) shall vest in the
Government-

(a) if no appeal has been made against the ortdtlre @&nd of the period within which an
appeal may be made against the order; and

(b) if an appeal has been made against the ordeheofinal determination of the appeal if
unsuccessful.

32. Orders for seizure and restraint of property

(1) Where a judge of the High Court is satisfied,am ex parte application made to the
judge in chambers, that there are reasonable gsotmdelieve that there is in any
building, motor vehicle, aircraft, place or vessaly property in respect of which an order
of forfeiture may be made under section 33, thgguahay issue-

(a) a warrant authorising a police officer to skattte building, motor vehicle, aircraft,
place or vessel for that property and to seize ghgperty if found and any other property
in respect of which that police officer believes, ®asonable grounds, that an order of
forfeiture may be made under section 33;

(b) a restraint order prohibiting any person froispdsing of, or otherwise dealing with
any interest in, that property other than as maggdeeified in the order.

(2) On an application made under subsection (B,jalge may, at the request of the
Attorney-General and if the judge is of the opinibat the circumstances so require-

(a) appoint a person to take control of, and mameigegherwise deal with, the whole or a
part of that property, in accordance with the digets of that judge;
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(b) call upon any person having possession of phaperty to give possession of that
property to the person appointed under paragrgph (a

(3) The power to manage or otherwise deal with @rypunder subsection (2) includes

without further application to a judge-

(@) in the case of perishable or rapidly depremgagproperty, the power to sell that

property; and

(b) in the case of property that has little or atue, the power to destroy that property.

(4) A management order under subsection (2) skabe to have effect when the property
which is the subject of the management order isrmed to an applicant in accordance
with the law or forfeited to the Government or deged.

(5) The Attorney-General may at any time apply thuege of the High Court to cancel or

vary a warrant or order issued under this section.

33. Orders for forfeiture of property

(1) The Attorney-General may make an applicatiom tbudge of the High Court for an
order of forfeiture in respect of terrorist progert

(2) The Attorney-General shall name as responderds application under subsection (1)
only those persons who are known to own or corthelproperty which is the subject of
the application.

(3) The Attorney-General shall give notice of amplagation under subsection (1) to the
respondents named in that application in such nraaméhe Attorney-General may deem
reasonable.

(4) If a judge is satisfied, on a balance of praliads, that the property which is the
subject of the application is terrorist propertye judge shall order that the property be
forfeited to the Government.

(5) Where a judge refuses an application underesatios (1), the judge shall make an
order that describes the property and declare ithiat not property referred to in that
subsection.

(6) On an application under subsection (1), a jutigg require notice to be given to any
other person who in the opinion of the judge, appé&a have an interest in the property,
and that person shall be entitled to be addedraspondent to the application.

(7) If a judge is satisfied that a person refetceoh subsection (6)-

(a) has an interest in the property which is tHgest of the application:

(b) has exercised reasonable care to ensure thatdperty-

() is not the proceeds of a terrorist act;

(ii) would not be used to commit or facilitate tt@mmission of a terrorist act; and

(iif) would not be used by a terrorist group; and

(c) is not a member of a terrorist group, the judigall order that the interest shall not be
affected by the order and also declare the nanudleeatent of the interest in question.

(8) A person who claims an interest in propertyt thas been forfeited and who has not
been given notice under subsection (6) may malapphcation to the High Court to vary
or set aside an order made under subsection (4ateotthan sixty (60) days after the day
on which the forfeiture order was made.

(9) A person who intends to appeal against an oudéeler subsection (4) or a decision
under subsection (8) shall do so within forty-figlb) days of the date of that order or
decision.

(10) Pending the determination of an appeal agaimsirder of forfeiture made under this
section-

(a) property restrained under section 32 shallinaetto be so restrained;
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(b) property seized under a warrant issued undetioge 32 shall continue to be so
detained; and

(c) any person appointed to manage, control orraise deal with the property under
section 32 shall continue in that capacity.

(11) The provisions of this section, unless othsengxpressly stated, shall not affect the
operation of any other provision of this Act redjeg forfeiture.

150. Swaziland provided the following example of implertation:

Rex v Mpumelelo Dlamini, High Court Case no:158R0ih which section 11 of the
Serious Offences (Confiscation of Proceeds) Acttap@ng to a restraining order, was
applied.

(b) Observations on theimplementation of thearticle

151. The following laws make up the asset forfeitureimegin Swaziland: the Prevention
of Corruption Act, the Serious Offences (Confisoatof Proceeds) Act, 2001, the Money
Laundering and Financing of Terrorism (Preventigg), 2001 and the Suppression of
Terrorism Act, 2008. The term forfeiture is usedaih the legislation and forfeiture is
conviction-based.

152. Forfeiture under the Serious Offences (ConfiscatbProceeds) Act is of a general
nature and applies to proceeds derived from albggroffences (section 4), which include
offences against the POCA (Schedule). Forfeitumvipions in the Money Laundering
and Financing of Terrorism (Prevention) Act relatg@roperty, proceeds or instruments of
any unlawful activity or a money laundering offen@ection 57). The confiscation or
forfeiture of property of corresponding value is@provided for (Section 9 of the Serious
Offences (Confiscation of Proceeds) Act; and Sachie(3) of the MLFTPA).

153. The confiscation of instrumentalities used or idehto be used in the commission of
the offence is provided for in the Money Launderiagd Financing of Terrorism
(Prevention) Act (Section 57(2)(d). Furthermore, dem the Serious Offences
(Confiscation of Proceeds) Act, ‘proceeds of sesioffence’ are defined in section 2 to
mean:

“any property used in or in connection with the coission of serious offence or any
property that is derived or realised directly odirectly by any person from the
commission of any offence or from any act or onoissiwhich had it occurred in
Swaziland would have constituted a serious offence”

154. While this definition covers instrumentalities “asen the commission of offences, it
does not appear to cover instruments ‘destineduse’ in offences, as required under

UNCAC article 31(1)(b). It is recommended that Sieeml adopt a corresponding
provision.

Article 31 Freezing, seizure and confiscation

Paragraph 2
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2. Each State Party shall take such measures as bmaynecessary to enable the
identification, tracing, freezing or seizure of aitgm referred to in paragraph 1 of this articler fo
the purpose of eventual confiscation.

@ Summary of information relevant to reviewing theimplementation of the article

155. Swaziland cited sections 11 and 16-18 of the Seri®ffences (Confiscation of
Proceeds) Act, as well as sections 49 and 71 dfltiETPA which provide as follows:

Serious Offences (Confiscation of Proceeds) Act

Restraining orders

1I. (1) If a person has been, or is about to begdthwith a serious offence, the Director
of Public Prosecutions may apply to the court foestraining order under this section in
respect of -

(a) specified property of that person,;

(b) all the property of that person, including pedy acquired by that person after the
making of the order; or

(c) specified property of any other person whickswaed in, or in connection with, the
commission of the offence or was derived or redlisirectly or indirectly, by that other
person, as a result of the commission of the o#enc

(2) An application under subsection (1) shall bppsuted by an affidavit stating the
following matters and the grounds therefor ~

(a) that the person charged or about to be chamgadhe serious offence, committed the
offence; and

(b) in the case of an application in respect otdj@e property

() that a forfeiture order may be made in respét¢he property, if the person is convicted
of the offence;

(ii) that the property is the property of the peramarged or about to be charged, and that
a pecuniary penalty may be made if the personnsicted of the offence; and

(c) in the case of an application in respect ofth#é# property of the person, that a
pecuniary penalty order may be made if the persamomvicted of the offence; and

(d) that there is a risk that before a forfeiturdes or pecuniary penalty order is made,
the person concerned would, unless restrained @toimg so, be likely to be disposed of,
or otherwise dealt with, the property to such atemixas to prevent the forfeiture or
pecuniary penalty order being effected or comphad.

(3) An applicant for an order under this sectioallsbive notice of the application in the
manner prescribed by the appropriate rules of court

(a) to any person whose property is the subjetit@fpplication; and

(b) to any other person whom the applicant hasore&s believe has an interest in an
property that is the subject of the application.

(4) The court may grant a restraining order notstahding that no notice of the applicant
has been given under sub-section (3) if the cewsatisfied that -

(a) circumstances of urgency require the grantingeorder; or

(b) it is not in the public interest to give notickthe application

(5) The court may, at any time before the finakd®ination of the application, direct the
applicant to give or publish notice of the applicatto such other persons, in such manner
and within such time as the court thinks fit.

(6) Any person whose property is the subject ofapplication and any other person who
claims an interest in any such property is entitegppear and to give evidence at the
hearing of the application.
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(7) On an application under subsection (9), thertcoay, if it considers that having
regard to the matter contained in the affidavigréhare reasonable grounds in support of
the application-

(a) direct that the property specified in the ondemot to be disposed of or otherwise dealt
with by any person, except in such manner and ¢h sircumstances (if any) as specified
in the order; or

(b) direct a trustee to take control and custodihefproperty

(8) If an application is made in anticipation offearge being laid against the person of the
offence in respect of which the application is mattee court shall not issue the
restraining order unless it is satisfied that tleespn will be charged with the offence
within 7 days.

(9) A restraining order may provide for meeting tteasonable living and business
expenses of the person to whose property the omlates and reasonable costs and
expenses of the person defending a criminal cheggest that person.

PART IV: POWERS OF SEARCH AND SEIZURE

Search warrant

16. (1) A police officer may apply to a magistratedurt for a search warrant to be issued
under this Part in respect of any premises if tifieey bas reasonable grounds to suspect
that there is in or on the premises property that -

(i) was used in or in connection with the commissib a serious offence; or

(ilwas derived or realised, directly or indirectlpy any person as a result of the
commission of a serious offence.

(2) The Court may, if satisfied that there are o@able grounds for believing that there is
in or on the premises property that -

(a) was used in or in connection with the commissiba serious offence; or

(b) was derived or realised, directly or indirectlyy any person as a result of the
commission of the serious offence

issue a search warrant authorising the police @ffio enter and search the premises for
property of the kind referred to in the warrant amgearch any person found in or on the
premises, and to seize such property.

(3) There shall be stated in the warrant -

(a) the purpose for which the warrant is issued,;

(b) the nature of the serious offence in respeuttizh the warrant is issued; and

(c) a description of the kind of property authodise be seized.

(4) A warrant issued under subsection (2) shallirbehe form prescribed under the
Criminal Procedure and Evidence Act, 1938.

Search and seizure without warrant

17. Where by reason of circumstances of urgencgliaepofficer after having obtained
the approval of the Commissioner may without warran

(a) enter any premises and search for any proadeiserious offence;

(b) search any person in or on the premises foptbeeeds of a serious offence and seize
such proceeds if the officer believes on reasongldiends that it is necessary to do so in
order to prevent the disposal, concealment, l1osdestruction of the proceeds of the
offence.

Seizure of property under search warrant

18. (1) A police officer executing a search warramhy seize property of the kind
described in the warrant.

Page 65 of 155



(2) A police officer executing a search warrant o seize property which is not of the
kind described in the warrant if -

(a) the officer believes on reasonable groundstti@property is of a kind which would
have been included in a search warrant issued uhdepart;

(b) the officer believes on reasonable groundsithatnecessary to seize that property in
order to prevent its disposal, concealment, losdestruction or its use in the commission
or continuing commission of a serious offence.

MLFTPA

49. Seizure of Property subject to restraint order

(1) In order to prevent property subject to a eesing order from being disposed of or
removed contrary to that order, any police officery seize any such property if he or she
has reasonable grounds to believe that such pyopérte so disposed of or removed.

(2) Property seized under subsection (1) shalldadtdvith in accordance with the Court
which made the relevant restraining order.

71. Property tracking and monitoring

(1) Where a police officer has reasonable grouraissfispecting that a person has
committed or is about to commit an unlawful actiar offence of money laundering or a
financing of terrorism offence and that person ny ather person has possession or
control of -

(a) a document relevant to identifying, locatinggoantifying money or other property of
the person who has committed or is about to cortimaibffence; or,

(b) a document relevant to identifying or locatengocument necessary for the transfer of
money or property of the person who has committad about to commit the offence,

the police officer may apply to a Court in accorkamwith subsection (2) for an order
requiring that person or that other person to-

() produce to the police officer the document; or,

(i) make available to the police officer for ingpien the document.

(2) An application under subsection (1) shall belenex parte and shall be in writing and
be accompanied by an affidavit.

(3) A Court shall make an order under this sectiere the Court is satisfied on the
statements of facts in the affidavit that thereraesonable grounds for making the order.
(4) An order made under this section shall spettié/time when and the place where the
document is to be produced or made available.

(5) Where a document is produced to a police affiparsuant to an order under
subsection (3), the police officer may-

(a) inspect the document;

(b) take extracts from the document;

(c) make copies of the document; or,

(d) retain the document if, and for so long asemgbn of the document is reasonably
necessary for the purposes of this Act.

(6) Where a police officer retains a document ursigrsection (5)(d), the police officer
shall give the person who produced the documenpg of the document certified by the
police officer to be a true copy of the document.

(7) A person shall not be excused from producingnaking available a document when
required to do so by an order under subsectionr{3he ground that-

(a) the production or making available the docurmeigfht tend to incriminate the person;
or,
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(b) the production or making available the docunveotild be in breach of an obligation,

whether imposed by written law or otherwise, of gegson not to disclose the existence
or contents of the document.

(8) The production or making available a docum@ntompliance with an order under

subsection (3) shall not be treated as a breaemyfestriction or obligation, imposed by

any written law or otherwise, on the person prodgar making available the document.

156. Swaziland referred to the case example of Rex w@hdamba, an investigation into
money laundering and fraud where vehicles wereedeas a result of the transfer of
criminal proceeds abroad. Swaziland also refer@datcase involving the Central
Transport Administration (CTA), which resulted ihet conviction of one Polycarp
Dlamini, who was an official of the CTA. Two luxuryehicles and a house were
restrained in the case, and the matter was penditige High Court at the time of the
country visit.

(b) Observations on theimplementation of thearticle

157. Swaziland’s legislation is compliant with the preien under review.

Article 31 Freezing, seizure and confiscation

Paragraph 3

3. Each State Party shall adopt, in accordance wghdomestic law, such legislative and
other measures as may be necessary to regulatdiinéistration by the competent authorities of
frozen, seized or confiscated property coveredaragraphs 1 and 2 of this article.

@ Summary of information relevant to reviewing theimplementation of the article

158. Swaziland cited sections 3 and 11 (quote aboveyedisas section 19 of the Serious
Offences (Confiscation of Proceeds) Act 8 of 2001ch provide as follows:

19. Responsibility for seized property

(1) When property is seized under this Part, them@asioner of Police shall arrange for
the property to be kept by making an inventory lbftlae properties seized and shall
ensure that all reasonable steps are taken torpeegewhile it is so kept until it is
required for the purposes of this Act or disposkednaler this Act.

(2) A person whose property has been seized sbakbved with a copy of the inventory
which copy shall be signed by the police officefeefing the seizure and the person
whose property has been seized.

159. No examples of implementation were provided.
(b) Observations on theimplementation of thearticle
160. Section 19 of the Serious Offences (ConfiscationPobceeds) Act addresses the

management of seized property and Section 11(73 deth vesting the seized property in
a trustee to take control and custody of the ptgparfor the property to be disposed of
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or dealt with as specified in the court order. &snexplained by the DPP that confiscated
property is sold and the proceeds are depositdtei€onsolidated Fund.

161. Based on the above, it is recommended that Swalzdathorities consider additional

measures to strengthen the management of seizedoafidcated assets building on the
provisions in the Serious Offences (ConfiscatioRaiceeds) Act.

Article 31 Freezing, seizure and confiscation

Paragraphs4to 6

(@)

4. If such proceeds of crime have been transfororedonverted, in part or in full, into
other property, such property shall be liable t@ tmeasures referred to in this article instead of
the proceeds.

5. If such proceeds of crime have been interminglitdl property acquired from legitimate
sources, such property shall, without prejudiceatty powers relating to freezing or seizure, be
liable to confiscation up to the assessed valubé®intermingled proceeds.

6. Income or other benefits derived from such pedseof crime, from property into which
such proceeds of crime have been transformed ovested or from property with which such
proceeds of crime have been intermingled shall ksdiable to the measures referred to in this
article, in the same manner and to the same exeptroceeds of crime.

Summary of information relevant to reviewing the implementation of the article

162. Swaziland referred to the provisions cited undeag@@ph 1 above: section 50 of the

POCA, sections 3, 4, 9 and the schedule of theo&erOffences (Confiscation of

Proceeds) Act, 2001, section 57 of the MLFTPA 2Gkslwell as sections 30, 31, 32 and
33 of the Suppression of Terrorism Act 2008. Intipalar, section 57 (3) and (4) of the

MLFTPA provides as follows:

MLFTPA

57. Forfeiture of property

(3) Where the Court is satisfied that a forfeitorder should be made in respect of the
property of a person convicted of an unlawful agtivor instrumentalities used or
intended to be used in the commission of the o#entoney laundering or financing of
terrorism but that the specified property or anst ggereof or interest therein cannot, for
whatever reason, be made subject to such an andemaparticular-

(a) cannot, on the exercise of due diligence batémt;

(b) has been transferred to a third party in cirstamces which do not give rise to a
reasonable inference that the title or interest tkassferred for the purpose of avoiding
the forfeiture of the property;

(c) is located outside Swaziland;

(d) has been substantially diminished in valueeodered worthless; or,

(e) has been commingled with other property thahoabe divided without difficulty,

the Court may, instead of ordering the propertypant thereof or interest therein to be
confiscated, order the person to pay to the Statamount equal to the value of the
property, part or interest.

(4) Where property subject to forfeiture has beemmingled with property acquired
legitimately or acquired using funds from legitimasources, the Court shall in the
forfeiture order, declare the nature, extent anhlievaf the property which is to be
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forfeited - only in regard of property subject ke tunlawful activity or money laundering
offence or financing of terrorism offence.

(b) Observations on theimplementation of thearticle

163. In addition to section 57(3) and (4) of MLFTPA, thenfiscation or forfeiture of
property of corresponding value is provided fothe Serious Offences (Confiscation of
Proceeds) Act (Section 9). These sections adeguaderess the provisions under review.

Article 31 Freezing, seizure and confiscation

Paragraph 7

7. For the purpose of this article and article 56tbis Convention, each State Party shall
empower its courts or other competent authoritietder that bank, financial or commercial
records be made available or seized. A State Pdrél not decline to act under the provisions of
this paragraph on the ground of bank secrecy.

(@) Summary of information relevant to reviewing the implementation of the article

164. Swaziland indicated that there are legal impligaiofor not complying with
investigations as espoused in terms of sectionl}(2)(and (2)-(3) of the POCA, as well
as sections 49 and 49 bis of the CP&E which proasi®llows:

POCA

12. Special powers of investigation

(1) Where it appears to the Commissioner that énoé under this Act may have been
committed by any person, the Commissioner mayHergurposes of an investigation of
that offence authorize an investigating officeek@rcise the following powers, that is, to-

(c) investigate and inspect any bank account ceratiscount of whatever description or
kind and any banker’'s books or company books ofetating to, the person named or
otherwise identified in the authority; ...

(2) Any person, who has been lawfully required unsigbsection (1) to disclose any
information or to produce any accounts, books amudtents to an investigating officer
shall, notwithstanding any other law to the contraomply with that requirement.

(3) Any person who-

(a) without reasonable excuse fails or neglectdigolose any information or to produce
any accounts, books or documents required by asstigating officer under subsection
(2); or

(b) obstructs an investigating officer in the exemu of an authority made under
subsection (1),

commits an offence and shall, on conviction, béléato a fine not exceeding fifty

thousand Emalangeni or to imprisonment not excegfilne years or to both.

CP& E

49. Judicial officer may order seizure of bookslocuments in possession of any person
(1) If it appears from information on oath that grgrson is in possession of any book of
account or document or any other thing whatsoeveiclwis necessarily required in
evidence in any criminal proceedings, any judiofiicer presiding at such proceedings

Page 69 of 155



may issue an order directing the officer to whonthswrder is addressed to take

possession of such book or document or thing amnd taover to the person named in

such order; and thereupon such officer may lawfegcute such order.

(2) Any person who resists or hinders, or aidsitéscor encourages any other person to
resist or hinder, such officer in executing sucteorshall be guilty of an offence and

liable on conviction to a fine not exceeding twantred rand, or in default of payment

thereof imprisonment not exceeding twelve months.

Section 49 bis. Production of account books, documetc., to the police for purposes of
criminal investigation.

49bis. (1) If upon an application to the court bydice officer the Court is satisfied that
any books of account, document, records or thinghwvis in the possession of any person
including a company, bank or other financial ingidn is necessarily required in

connection with any criminal investigation by thelipe, the Court shall make an order
requiring that person, company, bank, or finanamstitution to produce such book,

document, records or thing to the police subjecsdoh conditions as the Court may
impose.

(2) Any person who without reasonable excuse, pobafhich shall be on him, refuses or
fails to comply with an order of the Court undeibsection (1) shall be guilty of an

offence and liable on conviction to a fine not eediag ten thousand Emalangeni or to
imprisonment not exceeding five years or to boNuded A.14/1991.)

165. The authorities referred to the case of Andrea iNassvhich money was transferred
in Swaziland and South Africa, and the case of Rolycarp Dlamini. In both cases
financial records were obtained in the investigatio

(b)  Observationson theimplementation of thearticle

166. Swaziland is compliant with the provision underiesw to the extent that the law
empowers its court or competent authorities to ss&@ seize bank or financial records
disregarding rules on bank secrecy. In terms optieeedure applied, for bank records the
ACC can obtain the records through the FIU or retjtieem directly and use them as
evidence, by letter from the Commissioner. Offigiad Swaziland reported that in 90 per
cent of cases banks were asked to produce anddebsuch records.

Article 31 Freezing, seizure and confiscation

Paragraph 8

8. States Parties may consider the possibilityegfuiring that an offender demonstrate the
lawful origin of such alleged proceeds of crimeather property liable to confiscation, to the
extent that such a requirement is consistent vhiehfindamental principles of their domestic law
and with the nature of judicial and other proceagtin

(@) Summary of information relevant to reviewing the implementation of the article
167. Swaziland cited section 34 of POCA, section 21 ((8) of the Constitution of

Swaziland, and sections 57 (5), (6) and (7) of MBRI{quoted above), which provide as
follows:
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POCA

Possession of property etc. without reasonableaesion

34. (1) Subject to the provisions of subsection &person who being or having been a
public officer -

(a) maintains a standard of living above that whglcommensurate with the present or
past official emoluments of that person; or,

(b) is in control of pecuniary resources or propelisproportionate to the present or past
official emoluments of that person shall be presditeehave committed an offence under
section 21, 22, 23, 24, 25, 26, 28, 29, 30, 319r323 and accordingly liable to the penalty
prescribed in section 35.

(2) The presumption referred to in subsection (igllsnot apply in a case where the
public officer gives the Commissioner or investiggtofficer a satisfactory account or
explanation of how the officer maintains that stmddof living and how the pecuniary
resources or property came under the control afdfieer.

(3) Where the Commissioner has reasonable grousdsjeect that any person who has no
known source of income or who is not known to bgaged in any gainful employment
possesses or is in control of any property or pecymesources, the Commissioner shall
request that person to give satisfactory explanatiowriting as to how the property or
pecuniary resources have been acquired by or coher the control of that person.

(4) Where the person mentioned in subsection (3)nable to give any satisfactory
account or explanation that person shall be preduménave committed an offence and
liable on conviction to the penalty prescribedectson 35(1).

(5) Where a court is satisfied in the proceedirarsah offence under sub- section (1) or
(4) that there is reason to believe that a persas tolding pecuniary resources or
property in trust or otherwise on behalf of theussm, or acquired those resources or that
property as a gift or a loan without adequate aersition, from the accused, having
regard to the relationship of that person to theused, those resources or that property
shall be presumed to have been in the control trarpossession of the accused.

(6) In this section “official emoluments” includes pension or gratuity or any other
retirement benefit payable under any law for tieetibeing in force or under any terms
and conditions of service or employment applicabléhe public officer.

Constitution of Swaziland

21. Right to fair hearing

(13) Nothing contained in or done under the autiiasf any law shall be held to be
inconsistent with or in contravention of -

(a) subsection (2) (a) to the extent that the lawguestion imposes upon any person
charged with a criminal offence the burden of pngwarticular facts;

168. No examples of implementation were provided.

(b) Observations on theimplementation of thearticle

169. Section 34 of POCA criminalizes the possessionnaikplained wealth, for which the
prescribed penalty is a fine not exceeding 100B®@@langeni or imprisonment up to ten
years or both (section 35). The additional penihlég shall be imposed by the court under

section 35 where the person is convicted of a ption offence includes forfeiture to the
Government of the amount or value of the advantag®yided the rightful owner cannot
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be identified or is implicated in the offence. Tbieed measures address the provision
under review.

Article 31 Freezing, seizure and confiscation

Paragraph 9

(@)

9. The provisions of this article shall not be smstrued as to prejudice the rights of bona
fide third parties.

Summary of information relevant to reviewing the implementation of the article

170. The following measures were deemed relevant.

Effect of forfeiture order on third parties

6. (1) Any person who claims an interest in anypprty in respect of which the forfeiture
order has been made by a court may, subject teestibs (2), apply to the court for an
order under subsection (4).

(2) An application under subsection (1) shall belenaithin 6 months after the making of
the forfeiture order, and notice thereof shall mved on the Director of Public
Prosecutions.

(3) Notwithstanding subsection (2), the court magrnut a person to apply under
subsection (1) after the expiration of the 6 moiithisis satisfied that the failure to apply
within that period was not due to any delay onghg of that person.

(4) If on an application under subsection (1),dbart is satisfied -

(a) that the applicant was not in any way involvadthe commission of the serious
offence in respect of which the forfeiture ordeswaade;

(b) that the applicant acquired the interest ingtaperty in good faith and for value; and
(c) that the applicant acquired the interest in greperty without knowing or in
circumstances such as not to arouse a reasonaplieisn that the property -

(i) was used in, or in connection with, the comnoisf a serious offence; or

i) was derived or realised directly or indirecthy any person as a result of the
commission of a serious offence

the court shall make an order declaring the natexéent and value (as at the time of
making the order) of the applicant's interest ia fhoperty and for the transfer of the
property to the applicant or for the payment to dépelicant of the declared value of the
applicant's interest in the property.

(5) If the applicant had been given notice undetise 4 (3) of the application for the
forfeiture order or had attended the hearing ofapplication for the forfeiture order, the
court shall not make an order under subsectiomif{Bss it is satisfied that making of the
order is justified on these special grounds:

(a) there is good reason why the applicant didatieind the hearing of the application for
the forfeiture order;

(b) that the evidence now being given by the appliavas not available to the applicant
at the time of the hearing of the application foe forfeiture order.

(6) No transfer duty or stamp duty shall be paidarrthe Transfer Duty Act, 1902 or the
Stamp Duties Act, 1970 in respect of the transfemy property under this section.

Restraining orders

Page 72 of 155



11. (3) An applicant for an order under this setsball give notice of the application in
the manner prescribed by the appropriate ruleswoiftc

(a) to any person whose property is the subjetit@fpplication; and

(b) to any other person whom the applicant hasore&s believe has an interest in an
property that is the subject of the application.

(4) The court may grant a restraining order notstahding that no notice of the applicant
has been given under sub-section (3) if the cewsatisfied that -

(a) circumstances of urgency require the grantingeorder; or

(b) it is not in the public interest to give notickthe application

(5) The court may, at any time before the finakd®ination of the application, direct the
applicant to give or publish notice of the appligatto such other persons, in such manner
and within such time as the court thinks fit.

(6) Any person whose property is the subject ofapplication and any other person who
claims an interest in any such property is entiteéppear and to give evidence at the
hearing of the application.

MLFTPA

Section 57. Forfeiture of property

(5) A Court shall not make an order of forfeitureder this section in respect of any
property where the Court is satisfied that the @eraiot being the person who was
convicted, who is in possession of the propertyunports to be its owner acquired the
property-

(@) in good faith and for good cause; and,

(b) without knowing and in circumstances such astaarouse a reasonable suspicion,
that the property was, at the time of its acquisitiproperty derived, obtained or realised
from the commission of the unlawful activity or negnlaundering offence or financing of
terrorism offence.

(6) A person who under this section claims an edgem any property in respect of which
an application for forfeiture has been made may-

(a) before the Court makes an order of forfeitore;

(b) when the Court has made an order of forfeitwighin 30 days after the order was
made, apply to the Court against the granting efaifuer or, where the Court has made an
order of forfeiture, for an order declaring theurat extent and value of the claimant's
interest; and-

() directing the Government to transfer the proyé&w the claimant; or,

(ii) declaring that there is payable to the claitiaythe Government an amount equal in
value to the value of the claimant's interest dedainder this section.

(7) If a Court is satisfied that a person refemeed subsection (5)-

(a) has an interest in the property which is tHgestt of the application; and

(b) has exercised reasonable care to ensure thatdperty is not the proceeds of a crime,
or terrorist property, or would not be used to catronfacilitate the commission of an act
of terrorism and would not be used by a terronistig; and,

(c) is not a member of a terrorist group, the Cahdll order that the interest shall not be
affected by the order. The order shall declarerthrire and extent of the interest in
guestion.

(b) Observations on theimplementation of thearticle

171. The cited sections cater for the interests of biwha third parties. No examples of
implementation were provided.
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(© Challenges, wher e applicable

172. Swaziland has identified the following challenges @&ssues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Specificities in its legal system.

(d)  Technical assistance needs

173. Swaziland has indicated that the following formgexhnical assistance, if available,
would assist it in better implementing the prousionder review:

1. Summary of good practices/lessons learned.

None of these forms of technical assistance has jpeided to-date.

Article 32 Protection of witnesses, expertsand victims

Paragraphs 1 and 2

1. Each State Party shall take appropriate measiumesccordance with its domestic legal
system and within its means to provide effectiveteation from potential retaliation or
intimidation for witnesses and experts who givdirtemny concerning offences established in

accordance with this Convention and, as appropri&be their relatives and other persons close
to them.

2. The measures envisaged in paragraph 1 of thislarmay include, inter alia, without
prejudice to the rights of the defendant, includihg right to due process:

(a) Establishing procedures for the physical préitet of such persons, such as, to the
extent necessary and feasible, relocating thempeandhitting, where appropriate, non-disclosure
or limitations on the disclosure of information cemning the identity and whereabouts of such
persons;

(b) Providing evidentiary rules to permit withessand experts to give testimony in a
manner that ensures the safety of such personh, asipermitting testimony to be given through
the use of communications technology such as videther adequate means.

(@) Summary of information relevant to reviewing the implementation of the article

174. Swaziland indicated that it has partially implensehtthe provisions in terms of
section 189 (1) and (2) of the Constitution 2008 aaction 96 (4) (c) of the CP&E read
together with section 96 (7) (a)-(h). In additisections 3, 4 and 5 of the Witness
Protection Bill 2010 are relevant, although the sueas have not yet been adopted into
legislation.

Constitution

189. The Police Force

(1) The Royal Swaziland Police Service shall b@aesible for preserving the peace, for
prevention and detection of crime and the appreberts offenders.
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(2) The Police Service shall have and exercise stloér powers and functions as may be
prescribed.

175. The Royal Swaziland Police also provides protection witnesses, experts and
victims/survivors.

CP&E

96. Bail application of accused in court.

(4) The refusal to grant bail and the detentioraofaccused in custody shall be in the
interests of justice where one or more of the feitg grounds are established- ...

(c) where there is a likelihood that the accusédeleased on bail, may attempt to
influence or intimidate witnesses or to conceal@stroy evidence; ...

(7) In considering whether the ground in subsectfjn(c) has been established, the court
may, where applicable, take into account the falhgwfactors, namely-

(a) the fact that the accused is familiar withithentity of withesses and with the evidence
which they may bring against him or her;

(b) whether the witnesses have already made staterard agreed to testify;

(c) whether the investigation against the accusadaiready been completed;

(d) the relationship of the accused with the vasiaitnesses and the extent to which they
could be influenced or intimidated,;

(e) how effective and enforceable bail conditionshibiting communication between the
accused and witnesses are likely to be;

() whether the accused has access to evidentiatgrial which is to be presented at his
or her trial;

(g) the ease with which evidentiary material cdoddconcealed or destroyed; or

(h) any other factor which in the opinion of theidoshould be taken into account.

176. In addition, sections 3, 4 and 5 of the Witnesgdtmn Bill 2010 seek to establish an
office within the Ministry of Justice and Constitutal Affairs called the Witness
Protection Office. Section 4 of the Witness ProtectBill 2010 provides for the
appointment of the Director and section 5 (1) (@ &) provides for the functions and
duties of the Director as follows:

Witness Protection Bill 2010

3. Establishment of Witness Protection Office

(1) There is hereby established an office withe Ministry called the Witness Protection
Office.

(2) The Minister may, after consultation with therdator, by notice in the Gazette,

establish a branch office of the office for anyaacensisting of one or more regions of the
country.

4. Appointment of Director and members of office

(1) The Minister shall, subject to the laws govegithe public service, appoint a person
to the office of Director, who shall be the headhaf Office.

(2) The Director shall, subject to directions fraime Minister, perform the duties and
functions assigned to the Director under this Act.

(3) The Minister may, whenever a Director is unatdecarry out the functions of the
Director, appoint a person as acting Director targaout the functions of the Director.

(4) The Director shall, in the process of carryingt the functions of the Director, be
assisted, subject to the control and directionstr@ Director, by withess protection
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officers and any other officers from a public ohet body who may be seconded to the
office.

(5) A person seconded under subsection (4) whatisarmember of the public service
shall be entitled to such remuneration, includidigwances for expenses incurred by the
person in the performance of duties assigned by DRivector, as the Minister, in
consultation with the Minister of Finance may detare.

5. Functions and duties of a Director

(1) The Director-

(a) shall be responsible for the protection of wises and related persons, including
temporary protection and related services in teohthis Act;

(b) shall carry out the administrative duties refaf to the protection of witnesses and
related persons, including temporary protection aelkhted services;

(c) may make arrangements necessary to allow aesstto establish a new identity;

(d) may make arrangements to provide a witness agdommodation or to relocate a
witness;

(e) may enter into agreements to make use of tivicee of persons, bodies, institutions
or organizations;

() may make an arrangement with any Governmentari@ent or enter into an
agreement with any person, body, institution oramigation-

(i) in terms of which the Office will be authorizéd make use of the facilities or
equipment belonging to or under the control of sDepartment, person, body, institution
or organization;

(il) in order to obtain documents and other infoitioa that may be required for the
protection of a protected person; or

(iiregarding any matter for the purpose of giviefect to the provisions of this Act;

(9) shall regulate the procedure and determinerttaner in which the provisions of this
Act shall be carried out;

(h) may designate places to be used as placedetysa

(i) shall exercise control over witness protectadficers; and

(j) shall perform such other functions as may b&grsed to the Director.

(2) Government departments shall render assistaeasonably required by the Director
in the performance of the duties of the Directodemthis Act.

(3) The Director shall not obtain documentation ttheepresents that a witness
participating in the witness protection programmasha qualification that the witness
does not have.

177. Swaziland further referred to section 6 (2) of Electronic Records (Evidence) Act
2009, which provides as follows:

6. Evidence of electronic records

(2) Unless otherwise provide in any other writtemv,| where an electronic record is
tendered in evidence for any purpose, such redwatl se admissible if it is relevant and
it is produced in an approved process.

178. No examples of implementation were provided.
179. No information was provided on the number of wisessor experts and their relatives

or other persons close to them who have receivetegion or given testimony using
video or other communications technology.

Page 76 of 155



180. Swaziland does not have a witness protection progra
(b) Observations on theimplementation of thearticle

181. Section 189 of the Constitution is very generalthat it mandates the police for
preventing and detecting crime. It is noted thatgbction does not specifically deal with
the protection of withesses and experts from irdation and retaliation.

182. It was explained that the cited CP&E section 96(¢})read together with section 96
(7) provide for the protection of witnesses bydnaf) suspects who may interfere with
such witnesses in custody.

183. The cited section 6 of the Electronic Records (Ewmmk) Act provides for the
admissibility of electronic records but does ndi¢ate that evidence may be tendered
through the use of electronic technology.

184. It is recommended that Swaziland adopt measurgwdeide effective protection,
including physical and evidentiary, from retaliatior intimidation for witnesses, experts,
victims and, as appropriate, their relatives oroesdes. In this context, the reviewers
welcome the swift adoption and implementation ef 2010 Bill on Witness Protection.

Article 32 Protection of witnesses, expertsand victims

Paragraph 3

3. States Parties shall consider entering into agnents or arrangements with other States
for the relocation of persons referred to in paragh 1 of this article.

(@) Summary of information relevant to reviewing the implementation of the article
185. Swaziland has not implemented the provision. Sedi¢l) (e) and (f) of the Witness

Protection Bill (quoted above) would allow the @i@r to enter into relevant agreements
with Government departments.

(b)  Observationson theimplementation of thearticle

186. Swaziland has not implemented the provision but peeding Bill would allow
Swaziland to conclude relevant agreements.

Article 32 Protection of witnesses, expertsand victims

Paragraphs4 and 5
4. The provisions of this article shall also apfiyictims insofar as they are witnesses.
5. Each State Party shall, subject to its domelstie, enable the views and concerns of

victims to be presented and considered at appro@ridages of criminal proceedings against
offenders in a manner not prejudicial to the righfghe defence.
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(@)

Summary of information relevant to reviewing the implementation of the article

187. Swaziland has not implemented the provisions unediew. However, Section 5 (1)

(a) of the Witness Protection Bill (quoted aboveywd cover the protection of withesses
“and related persons” and section 17(1) and (2hefsame Bill would provide for civil
proceedings in which a protected person is a [argywitness.

Witness Protection Bill 2011

17. (1) Any civil proceedings in which a protecfeetson is a party or a withess may,
subject to subsection (2), be proceeded with imserof the laws regulating such
proceedings.

(2) If it appears to a judge of the High Court in ax parte application made in chambers
by the Director, that the safety of any person migd endangered by the institution or
prosecution of any civil proceedings in which atpated person is a party or witness,
whether in that High Court or in any lower courtthin its area of jurisdiction, the judge
may make an appropriate order with regard to thestilmtion or prosecution or
postponement of those proceedings in a manner aained

(a) preventing the disclosure of the identity orendabouts of the said person; or

(b) achieving the objects of this Act.

188. “Protected person” is defined in the Bill as follew

(b)

“protected person” means any person who has beaoga under protection;

Observations on the implementation of thearticle

189. Swaziland has not implemented the provision butpeding Bill would also extend

protections to victims. It is recommended that Slead adopt the relevant measures.

Article 33 Protection of reporting persons

(@)

Each State Party shall consider incorporating int® domestic legal system appropriate
measures to provide protection against any unjestifreatment for any person who reports in
good faith and on reasonable grounds to the conmpetethorities any facts concerning offences
established in accordance with this Convention.

Summary of information relevant to reviewing the implementation of the article

190. Swaziland indicated that it has partially implengehthe article in section 56 of the

POCA which provides for the protection of informessfollows:

POCA

56. Protection of informers

(1) In any trial in respect of an offence undertRHrof this Act a witness shall not be
obliged to disclose the name or address of anyrnmdo or state any matter which might
lead to the discovery of that informer.

(2) Where in any document which is in evidenceiablé to inspection in any civil or

criminal proceedings under this Act contains anyyear record in which an informer is
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named or described or which might lead to the disgpof that informer, the court shall
cause that entry or record to be concealed fronv vieto be obliterated in such a manner
as in the opinion of the court may not discloseidleatity of the informer.

(3) Where the court is of the opinion that an inder wilfully made to the Commission a
material statement which that informer knew or éedd to be false or did not believe to
be true, or that justice cannot be fully done betwthe parties without the discovery of
the informer, the court may require full disclosofehe identity of the informer.

191. No examples of implementation were provided.
(b)  Observationson theimplementation of thearticle

192. POCA provides for the protection of informers irrnte of not disclosing their
identity. The law does not go all the way to givetpction against unjustified treatment to
reporting persons. The protection goes only sa$ao prohibit their disclosure.

193. It is recommended that Swaziland consider adoptegsures to provide effective
protection against unjustified treatment for repgytpersons, in accordance with the
article under review.

Article 34 Consequences of acts of corruption

With due regard to the rights of third parties aggd in good faith, each State Party shall
take measures, in accordance with the fundamermiatiples of its domestic law, to address
consequences of corruption. In this context, St&adies may consider corruption a relevant
factor in legal proceedings to annul or rescindantract, withdraw a concession or other similar
instrument or take any other remedial action.

(@) Summary of information relevant to reviewing the implementation of the article

194. Swaziland cited sections 35, 36, 37 and 38 (quabede) of the POCA which provide
as follows:

POCA

35. Penalties

(1) A person who is convicted of an offence refént@in section 21,22, 23, 24, 25, 26, 27
or 34 shall be liable to a fine not exceeding ommdned thousand Emalangeni or
imprisonment not exceeding ten years or to both.

(2) A person who is convicted of an offence refén® in section 28, 29, 30, 31, 32 or 33
shall be liable to a fine not exceeding two hundrexisand Emalangeni or imprisonment
not exceeding twenty years or to both.

36. Additional penalty

(1) Where a person is convicted of an offence utitie Part, the court shall in addition
to any penalty it may impose under section 35 otderperson convicted to pay to the
rightful owner the amount or value, as determingdhe court, of any advantage actually
received by that person.
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(2) Where after reasonable inquiry, the rightfuln@wcannot be ascertained or traced or is
implicated in the commission of that particularesite under this Part, the court shall

order that the amount or value of that advantageiieited to the Government.

(3) In addition to the fine a court may imposeamis of section 35, the court may impose
a fine equal to five times the value of the advgetiavolved in the offence.

37. Dismissal on conviction

The conviction of a judicial officer or other publofficer for an offence under this Part,
shall, subject to any other law, warrant the disaligrom office of that judicial or public
officer.

195. The following additional provisions were deemeckvaint.

Endorsement of register

38. (1) A court convicting a person of an offenamtemplated in section 22, may, in
addition to imposing any sentence contemplate@ati@n 35, issue an order that-

(a) the particulars of the convicted person;

(b) the conviction and sentence; and

(c) any other order of the court following that e@tion and sentence,

be endorsed on the register.

(2) Where the person convicted is an enterprigectiurt may also issue an order that-

(a) the particulars of that enterprise;

(b) the particulars of any other partner, manadieector or other person, (i) who wholly
or partly exercises or may exercise control ovat émterprise; and

(i) who was involved in the offence concerned; or

(i) who knows or ought reasonably to have knownsaspected that the enterprise
committed the offence concerned; and

(c) the conviction, sentence and any other ordéhefcourt following the conviction and
sentence, be endorsed on the register.

(3) The court may also issue an order contemplateslibsection (1) in respect of any
enterprise owned or controlled by the person sovicted, or the particulars of any
partner, manager, director or other person who Myluolpartly exercises or may exercise
control over the enterprise, and which-

(a) enterprise, partner, manager, director or gtleeson; or,

(b) partner, manager, director or other person kaeaught reasonably to have known or
suspected that the enterprise, was involved irotfesce concerned.

(4) Whenever the register is endorsed as conteatplat subsections (1), (2) or (3), the
endorsement applies, unless the court directs wiber to 34 every enterprise to be
established in the future, and which enterprisd & wholly or partly controlled or
owned by the person or enterprise so convictedndomsed, and the Registrar shall, in
respect of every such enterprise, endorse theteegiscordingly.

(5) Where a court has issued an order in termsilodections (1) (2) and the Clerk of that
court shall forthwith forward the court order toetliRegistrar and the Registrar shall
forthwith endorse the register accordingly.

(6) Where the Registrar has endorsed the registerins of subsection (5), in addition to
any other legal action, the Accountant-General ii8aye an instruction terminating any
agreement with the person or enterprise referréa $absection (1) or (2).

(7) In considering the termination of an agreemtrd, Accountant-General shall take into
account, among other things, the following factoemely-

(a) the extent and duration of the agreement coecer
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(b) whether he is likely to conclude a similar agrent with another person or enterprise
within a specific time frame;

(c) the extent to which the agreement has beeruge@c

(d) the urgency of the services to be deliveresumplied in terms of the agreement;

(e) whether extreme costs will follow that terminat and

(f) any other factor which, in the opinion of theduntant General may impact on the
termination of the agreement.

(8) Where the agreement involves any purchasinigoaity or a Government Department,
the restriction may only be imposed after consigtaivith the purchasing authority or
Government Department concerned.

(9) The Accountant-General shall determine theqgokfivhich period may not be less than
five years or more than ten years) for which theigalars of the convicted person or the
enterprise referred to in subsections (1), (2),dB8)Y4) shall remain in the register and
during that period no offer in respect of any agreet from a person or enterprise
referred to in those subsections may be considgreéde Accountant- General.

(10) During the period determined in subsection, (@e Accountant- General, the
purchasing authority or any Government Departmiealis

(a) ignore any offer tendered by a person or ensspeferred to in subsection (1), (2),
(3) or (4); or

(b) disqualify any person or enterprise referrecstibsection (1), (2), (3) or (4), from
making any offer or obtaining any agreement retptio the procurement of a specific
supply or service.

(11) A restriction imposed in terms of subsectié) ¢gnly comes into effect after any
appeal against the conviction or sentence or bastbleen finalized by the court.

(12) Where the Supreme Court sets aside, varieanmm@nds the order referred to in
subsection (1), (2) or (3) the Accountant-Genertalls where necessary, amend the
restrictions imposed under subsection (6) accohgding

(13) Where the Accountant-General has terminatedgraement in terms of subsection
(6), the Accountant-General may, in addition to attyer legal remedy, recover from the
person or enterprise any damages-

(@) incurred or sustained by the Government assaltr®f the tender process or the
conclusion of the agreement; or

(b) which the Government may suffer by having tokenéess favourable arrangements
thereafter.

(14) The Accountant General-

(a) may at any time vary or rescind any restriciloposed under subsection (6), (7), (8)
or (9); and

(b) shall, when the period determined in terms wbsection (9) expires, remove the
particulars of the person or enterprise concerfied) the register.

(15) Where the Accountant-General imposes a résimiander subsection (6), (7), (8) or
(9), or amends or rescinds that restriction, theontant-General shall, within 14 days,
in writing notify- (a) the person whose particuldnrave been so endorsed; (b) any
purchasing authority on which it may decide; and

(c) all Government Departments, of any resolutiordecision relative to that restriction
or the amendment or rescission, and request that®rdies and departments to take
similar steps. (16) Where, in subsequent agreeroertender process involving the
Government, a person -

(&) whose particulars, conviction and sentence Hsen endorsed on the register as
contemplated in this section; and,
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(b) who has been notified as contemplated in suiose¢l5) (a), fails to disclose that
endorsement, conviction or sentence, as the cagdey@ommits an offence and is liable
on conviction to a fine not exceeding fifty thoudaBmalangeni or improvement for a
period not exceeding five years or to both.

(17) For the purposes of this section-

(a) “agreement” includes an agreement to procurk sarpply services, to arrange the
hiring or letting of anything or the acquisition granting of any right for or on behalf of
the Government;

(b) “enterprise” includes any individual, partnapshcorporation, association, or other
juristic person or legal entity, and any union ooup of individuals associated in fact,
although not a juristic person or legal entity;

(c) “Registrar’” means the Registrar designated uséetion 44; and

(d) “register” means the register established imgeof section 43.

Establishment of register

43. Within six months after the commencement of #art, the Minister responsible for
finance shall establish a register, to be knowrthas Register for Tender Defaulters,
within the office of the Accountant General.

Designation of Registrar
44. The Minister responsible for finance shall deate as Registrar a fit and proper
person, with due regard to the experience, congaiesness and integrity of that person.

Powers, duties and functions of Registrar

45. (1) The Registrar shall, subject to the pravisiof section 38 and this Part, exercise
and perform the powers, duties and functions umldier Act subject to the control and
directions of the Accountant General.

(2) The Registrar shall-

(a) maintain the Register;

(b) manage the office of the Registrar; and

(c) carry out the duties and perform the functiassigned under section 38, this Part or
by the Accountant-General or any other law.

Access to Register
46. The Register is open to the public as may beqpibed.

Regulations pertaining to Register

47. (1) The Minister responsible for finance maygconsultation with the Minister, make
regulations relating to-

(a) the maintenance and management of the Rediséeparticulars to be entered in such
Register, the manner which such particulars steateloorded and the period for which the
information in the Register shall be retained;

(b) access to information contained in the Register

(c) the safe-keeping and disposal of records; or

(d) any other matter which the Minister may considecessary to prescribe in order to
achieve the objects of section 38 and this Part.

(2) Regulations made in terms of subsection (1),nrayespect of any contravention or
failure to comply, prescribe as a penalty a fineexxeeding two thousand Emalangeni or
imprisonment for a period not exceeding 12 months.
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CP&E

Liability to punishment in case of offences by amgie bodies, partnerships, etc.

338. (1) In any criminal proceedings under anyuséator statutory regulation or at
common law against a company, the secretary amy elfector or manager or chairman
thereof in Swaziland may, unless it is otherwigeated or provided, be charged with the
offence and shall be liable to be punished therefoless it is proved that he did not take
part in the commission of such offence, and thatchdd not have prevented it.

196. No examples of implementation were provided.
(b)  Observationson theimplementation of thearticle

197. Section 36 of the POCA provides for consequenceotiption by having penalties
that take into account restitution of property he tawful owner. The law also provides
for forfeiture to the State where the lawful owrannot be ascertained or is implicated in
the commission of offences.

198. Swaziland’s legislation further provides for conseaqces in terms of authorizing
endorsement of persons and enterprises convictedraiption in the register for tender
defaulters maintained by the Minister of Financec(®n 38 of the POCA). Specifically,
section 38(6) POCA states that, where the Regiktaarendorsed the register, in addition
to any other legal action, the Accountant-Generay msue an instruction terminating any
agreement with the person or enterprise. Moremeamtion 38(10)(b) provides that during
the relevant period the person or enterprise iqudified from making any tenders for
procurement. It is the opinion of the reviewerstthki@s section is applicable here.
Debarment, contract rescission, disqualificatioondfr the tender process, and other
penalties, are provided for in section 38 of POTRAe article is considered implemented
in Swaziland’s legislation.

Article 35 Compensation for damage

Each State Party shall take such measures as mapebessary, in accordance with
principles of its domestic law, to ensure that tigior persons who have suffered damage as a
result of an act of corruption have the right tdtiee legal proceedings against those responsible
for that damage in order to obtain compensation.

(@) Summary of information relevant to reviewing the implementation of the article

199. Swaziland indicated that there is no law that prées a person from instituting civil
proceedings for prejudice suffered as a resulbafupt practices.

200. No examples of implementation were provided.

(b)  Observationson theimplementation of thearticle

201. Swaziland is not compliant but one would expect ¢thal law of the country to
provide for the right to bring civil proceedingsasgst a party who has caused loss by a
person or entity. Usually such actions are joinéith whe criminal proceedings right after

conviction but before sentence. If such proceedargsnot brought up at this time then
individual entities or persons may bring civil acts at any time before prescription.
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202. However, the reviewers note that it is not cleaetlkr the law would allow for a civil
claim filed by a victim of corruption, e.g., whera company complains of fraud or
corruption in the award of a tender. During therdogpvisit it was reiterated that a claim
could be brought under the common law at any time.

Article 36 Specialized authorities

Each State Party shall, in accordance with the imdntal principles of its legal system,
ensure the existence of a body or bodies or perspasialized in combating corruption through
law enforcement. Such body or bodies or personk lsayranted the necessary independence, in
accordance with the fundamental principles of thgal system of the State Party, to be able to
carry out their functions effectively and withouyaundue influence. Such persons or staff of such
body or bodies should have the appropriate trairdmgl resources to carry out their tasks.

@ Summary of information relevant to reviewing the implementation of the article

203. The Anti-Corruption Commission (ACC) is in placedaully functional. In addition,
a Commission on Human Rights and Public Adminigirat(SCHRPA) has been
established.

204. Swaziland referred to section 3 of the POCA, sectl®4 (1) (e) and (f) of the
Constitution and section 19 of the MLFTPA whichyade as follows:

POCA

3. Establishment of the Commission

(1) There is established an independent Anti-CdimapCommission which consists of a
Commissioner and two Deputy Commissioners.

(2) The Commission shall have such other officessmay be appointed in terms of
section 8.

Constitution
Section 164 (1) (e) and (f) provides for the fuors of the Commission on Human Rights
and Public Administration as follows:

164. Powers of the Commission

(1) The Commission shall perform the following ftinos — ...

(e) investigate instances of alleged or suspectedugtion and the misappropriation of
public moneys or property by officials and to tase recommend appropriate steps,
including reports to the Attorney-General or theedtor of Public Prosecutions or the
Auditor General;

(f) eliminate or foster the elimination of corrugmti, abuse of authority or public office;

MLFTPA

19. Establishment of the Swaziland Financial ligetice Unit (SFIU)

A financial intelligence unit to be known as the &iland Financial Intelligence Unit
(“SFIU”) is hereby established which shall be atoaomous central national agency
responsible for receiving, requesting, analysingd agisseminating to competent
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authorities disclosures of financial information @guired under this Act in order to
counter money laundering and financing of terrorism

205. The Commission on Human Rights and Public Admiatgin (SCHRPA) was
appointed by His Majesty King Mswati Ill, on thevate of the Judiciary Service
Commission, through Legal Notice No. 143/2009, aodsisted of six members: the
Commissioner/Chairperson and five Deputy CommissinSCHRPA has a three-fold
function: 1. human rights; 2. public administratiand 3. integrity.

With respect to the public administration, the SGHRiIs empowered to investigate
complaints of injustice, corruption, abuse of powepffice and unfair treatment of any
person by a public officer in the exercise of afficduties. It is also empowered to
investigate complaints concerning the functioninfy any public service, service

commission, administrative of organ of governmehg armed forces, in so far as the
complains relate to the failure to achieve an ated®e delivery of service or the

recruitment to those services or fair administratly those services.

The SCHRPA is situated in the Ministry of JustiS§€HRPA produces an annual report to
parliament on its performance, which includes stas and details of complains received
by the Commission and results of any investigations

206. The Anti-Corruption Commission (ACC) was re-estsiitid in March 2008 under the
Prevention of Corruption Act, 2006 (POCA) after thepeal of the Prevention of
Corruption Order of 1993, under new leadership awsimy the Commissioner and two
Deputy Commissioners. The performance of the previdommission that had been set
up under the Order of 1993 was hindered by a numibkctors, including a legal dispute
about the legality of the legislation that congatlit, a lack of capacity, inadequate
resources and a lack of political will.

207. The core objectives of the ACC are to prevent amdlat corruption and to achieve
zero tolerance against corruption. This could Hees@d through implementation of the
POCA and interaction with various partners. The &oment of Swaziland developed a
National Anti-Corruption Strategy and Action Plan3007 which, however, has not been
implemented. The ACC'’s Strategic Plan for 2009 @d2 was drawn from the National
Strategy.

208. Swaziland provided the following information on theeasures adopted to ensure the
independence of the specialized bodies.

POCA

Section 4 (4)

4. Appointment of Commissioner and Deputy Commissie

(4) In the performance of their functions and ire tbarrying out of their duties the
Commissioner and the Deputy Commissioners shallndependent and shall not be
subject to the direction or control of any persomuathority.

Annual Reports

20. (1) The Commissioner shall, not later thanghmonths after the end of each financial
year, submit to the Minister a report on the atiggi of the Commission during that year.
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(2) The report of the Commissioner shall not cantae facts or findings of any pending
investigation.

(3) The Minister shall, within thirty days afterceapt of the report during the sitting of
Parliament, cause the report to be laid beforeidhaeint and if Parliament is not then
sitting, within fourteen days of the next sittingRarliament.

209. Regarding staff selection and training, Swazilaibelddcsections 8 and 9 of POCA.

POCA

8. Officers of the Commission

(1) The Commission shall appoint such investigatangl other officers to assist the
Commission in the performance of its functions urithés Act as the Commission may
determine after consultation with the Minister.

(2) Officers recruited from other Government agesahall be transferred from the public
service or any other Commission without prejudaéheir accrued benefits.

(3) The Commissioner may, subject to the relevamplieable law, terminate the
appointment of an officer of the Commission if themmissioner is satisfied that it is in
the interest of the Commission to terminate sugioagiment and the Commissioner shall
give reasons for such termination.

9. Applicability of laws governing public service

An office in the Commission is a public office, aadcordingly, except as otherwise
provided in this Act or Regulations, the CommissigrDeputy Commissioners and other
officers of the Commission are subject to such landg regulations as are generally
applicable to officers of the public service of herticular designation.

210. Swaziland established an FIU in 2011 in accordavitte the Money Laundering and
Financing of Terrorism (Prevention) Act 2011. Thel FEurrently has two employees. It
has the power to administratively freeze accountaup to five days. Swaziland advises
that the FIU has provided training to the majonfybanks operating in the country. The
FIU has begun receiving Suspicious Transaction Reps follows:

2010 — 32 STRs received
2014 — 15 STRs received
2015 — 30 STRs received

2 STRs were referred to the Police for further stigation in 2014 (not related to
corruption), and none were referred in 2015.

211. The Director of the FIU is appointed by the Minrsté Finance in consultation with a
Task Force on Money Laundering comprising repredmmas of the Central Bank, Police,
Anti-Corruption Commission and Swaziland Revenueharity. The FIU has adopted
memoranda of understanding with the Police, theeReg Authority and the Anti-
Corruption Commission. Cabinet is considering amegats to the Act, which would
inter alia provide for the independence of the Fidn the Central Bank. The reviewers
welcome these steps.

212. The FIU provided the following statistics for alise types (not limited to corruption).

Suspicious Transaction Reports

Page 86 of 155



Source of Number of STR received
report 2010 2011 2012 2013 2014
Banks 9 31 24 28 16
Insurance 0 0 1 1 1
Etc. 11 1 6 0 0
Total 20 32 31 29 17
NB. Etc includes Building Society and regulators
Agency Number of STRs Disseminated!
Disseminated 2010 2011 2012 2013 2014
to
Police 1 0 1 0 1

NB. Dissemination is in terms of cases regardless of how many STRs may be related.

Domestic Requests of Information made to FIU

Year 2010 2011 2012 2013 2014
Number of domestic 1 0 0 1 0
requests for
information received
Number of requests 0 0 0 0 0
granted
Number of requests 0 0 0 0 0
refused
Average time n/a n/a n/a n/a n/a
required to respond
to a request

213.
Swaziland Police.

(b)  Observationson theimplementation of thearticle

214. The reviewers questioned the possibility of pdditimterference where the Minister is
consulted on appointments of officers of the ACEc{®n 8, POCA). It was explained

that this has not happened in practice.
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215. It is noted that the ACC produces annual reportsteroperations as required by
Section 20 of the Prevention of Corruption Act, @0Bowever, these are often published
with significant delay and cannot be accessed releicially, because the ACC’s website
has not been updated since 2012. It is recommeth@eédwaziland’'s ACC take steps to
produce annual reports and report regularly onatsvities, including updating its
website, as a matter of priority. It was explaifgdthe ACC that a project to update the
website has been prioritised for implementatiorthia financial year beginning in April
2016.

216. It was also explained that currently there are fetvan 50 prosecutors in the country.
Steps were being taken to establish an anti-caompirosecution unit in the DPP, but this
has not yet been done. The reviewers welcome #ettion of such a specialist function
within the DPP.

217. The different institutions cited under this articénd the answers provided, show that
certain measures might still be required for a nedfieient implementation. In particular
it was confirmed that the investigating agenciesli¢e, ACC as well as the FIU) face
challenges of limited capacity in investigationgl an detecting crimes. The challenges
and technical assistance needs of the ODPP arenated. National authorities further
indicated that capacity building in the judiciaryy particular for magistrates, on
corruption cases is needed and that a specialegatithe judiciary on corruption cases (or
the creation of a dedicated anti-corruption comtuld be useful to address the backlog
of cases. In this context the reviewers recommbat$waziland, in consultation with its
development and technical assistance partners,rlakdea comprehensive technical
assistance needs assessment, using as a baselinestiits of the UNCAC review, in
order to develop a country-led and prioritized techl assistance action plan, to address
the identified needs.

218. Swaziland is also encouraged to take steps togilren the legal and operational
independence of the institutions referenced above.

Article 37 Cooperation with law enforcement authorities

Paragraphs1to3

1. Each State Party shall take appropriate meastwesncourage persons who participate
or who have participated in the commission of aferafe established in accordance with this
Convention to supply information useful to competerthorities for investigative and evidentiary
purposes and to provide factual, specific help émpetent authorities that may contribute to
depriving offenders of the proceeds of crime anebtmvering such proceeds.

2. Each State Party shall consider providing foe thossibility, in appropriate cases, of
mitigating punishment of an accused person who igesv substantial cooperation in the
investigation or prosecution of an offence est&igltsin accordance with this Convention.

3. Each State Party shall consider providing foe tpossibility, in accordance with
fundamental principles of its domestic law, of giag immunity from prosecution to a person
who provides substantial cooperation in the inygzgion or prosecution of an offence established
in accordance with this Convention.
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(@) Summary of information relevant to reviewing the implementation of the article

219. The office of the DPP has the discretion to turnaaoused person as state witness
who may have participated in the commission of #i@nge. Sections 234 (1) and 235 of
the CP&E provide as follows:

234. Freedom from liability to prosecution of acqaites giving evidence

(1) If any person who to the knowledge of the pulpliosecutor has been an accomplice,
either as principal or accessory, in the commissibnany offence alleged in any
indictment or summons, or the subject of a prepayaéxamination, is produced as a
witness by and on behalf of such public prosecatat submits to be sworn as a witness,
and fully answers to the satisfaction of the caurtnagistrate all lawful questions put to
him while under examination, he shall thereby beohliely freed and discharged from all
liability to prosecution for such offence, eithertlae public instance or at the instance of
any private party; or, when he has been produceal \agness by and on behalf of any
private prosecutor who is aware of such persomspiizity, from all prosecution for such
offence at the instance of any such private prdsecu

235. Evidence of accomplice not to be used againsif he should thereafter be tried for
the offence

If any accomplice in any offence alleged in anyictdent or summons, or the subject of
a preparatory examination, has, as described rose234, been produced as a witness by
and on behalf of the public prosecutor, or of anygte prosecutor (by whom there has
been obtained from such officer as aforesaid, &emridischarge of any such accomplice
from liability to prosecution) and has given evidenupon a trial or preparatory
examination, no part of the testimony which hasnbse given by him at such trial or
preparatory examination may be given in eviden@reg him, if he is thereafter tried for
such offence:

Provided this section shall not be construed asrfgeor exempting any such accomplice
who has been guilty of wilful and corrupt perjuryive under examination as a witness in
any such trial or preparatory examination from gmgnalties or forfeitures to which
persons guilty of wilful and corrupt perjury arablie by law or as rendering incompetent
or inadmissible any evidence which would otherviisecompetent and admissible in the
trial of such accomplice on a charge of wilful asatrupt perjury on his examination as a
witness in any such trial or preparatory examimatio

(b) Observations on theimplementation of thearticle

220. Swaziland is compliant where there is encouragemedér section 234 of the CP&E
to persons who have been accomplices to the conamis$ offences to testify on behalf
of the State. It is the submission of the revievikes Section 235 does not give immunity
for the accomplice but that only his testimony ntigbt be used against him.

221. The law does not provide mitigating punishment vipled for under paragraph 2 of
the article under review. However, the Acting Chlektice indicated during the country
visit that the courts may take the cooperation foffender in the investigation into
account as a mitigating factor during sentencing.
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Article 37 Cooperation with law enforcement authorities

Paragraph 4

4. Protection of such persons shall be, mutatisamdis, as provided for in article 32 of this
Convention.

(@) Summary of information relevant to reviewing the implementation of the article

222. Swaziland indicated that it has partially implenszhthe provision and referred to the
measures cited under article 32, namely section(18@nd (2) of the Constitution 2005
and section 96 (4) (c) of the CP&E read togetheh wection 96 (7) (a)-(h). In addition,
sections 3, 4 and 5 of the Witness ProtectionZIll1 are relevant, although the measures
have not yet been adopted into legislation.

223. No examples of implementation where cooperatingraférs have received protection
were provided.

(b) Observations on theimplementation of thearticle

224. Swaziland confirmed that the Witness Protectionl Bpplies to offenders who
cooperate with law enforcement insofar as theytraated as witnesses.

225. It is recommended that Swaziland adopt measurgsowide effective protection for
persons who participated in the commission of afésnand cooperate with the competent
authorities in investigations and proceedings.

Article 37 Cooperation with law enforcement authorities

Paragraph 5

5. Where a person referred to in paragraph 1 of thiticle located in one State Party can
provide substantial cooperation to the competerthauities of another State Party, the States
Parties concerned may consider entering into age@sor arrangements, in accordance with
their domestic law, concerning the potential praxisby the other State Party of the treatment set
forth in paragraphs 2 and 3 of this article.

(@) Summary of information relevant to reviewing the implementation of the article

226. Swaziland referred to section 10 of the Criminalttelies (Mutual Assistance) Act,
2001 (CMMAA) which deals with assistance in secgtiransfer of prisoners.

10. Assistance in securing transfer of prisoners

(1) Where there are reasonable grounds to belleateat prisoner in a designated country
could give evidence for the purpose of any crimipebceedings, a request may be
transmitted to the appropriate authority in theigiested country requesting that the
prisoner be transferred to Swaziland to give ewderfor the purposes of such
proceedings.

(2) The appropriate authority in the designatechtgushall notify the Ministry of any
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conditions under which the prisoner may be tramsterand the Minister shall, except
where he is unable to do so or that the appropaiatieority waives the observance of such
conditions, ensure that those conditions are oleserv

(3) Subject to any conditions as may be prescribgdhe designated country in any
particular case, the provisions of the Correcti@®eaivices Act, 1964, with respect -

(a) to the conditions of imprisonment;

(b) to the treatment; and

(c) to the transfer from prison to prison,

of a prisoner, shall apply in so far as they angab#e of application in relation to the

prisoner who is in Swaziland pursuant to a reqoeste under subsection (1).

227. No examples of implementation were provided.
(b) Observations on theimplementation of thearticle

228. Swaziland has not implemented the provision asGMMAA supports transfer of
prisoners to testify in a state party and not thadfer and protection of accomplices. As
further envisaged by the provision under reviewageceements have been entered into by
Swaziland with other State parties on the proteabiowitnesses.

(© Challenges, where applicable

229. Swaziland has identified the following challenges #&ssues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Specificities in its legal system;
3. Limited awareness of state-of-the-art programares practices for witness and
expert protection.

(d) Technical assistance needs

230. Swaziland has indicated that the following formgexfhnical assistance, if available,
would assist it in better implementing the prouwsionder review:
1. Summary of good practices/lessons learned,
2. Legislative drafting;
3. Capacity-building programmes for authoritiespensible for establishing and
managing protection programmes.

None of these forms of technical assistance has jpexided to to-date.

Article 38 Cooper ation between national authorities

Each State Party shall take such measures as magdessary to encourage, in accordance
with its domestic law, cooperation between, onahe hand, its public authorities, as well as its
public officials, and, on the other hand, its autties responsible for investigating and
prosecuting criminal offences. Such cooperation melude:

(a) Informing the latter authorities, on their ownitiative, where there are reasonable

grounds to believe that any of the offences esflaédi in accordance with articles 15, 21 and 23
of this Convention has been committed; or
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(b) Providing, upon request, to the latter authiestall necessary information.

@ Summary of information relevant to reviewing theimplementation of the article
231. Section 49 of POCA provides as follows:

POCA

49. Duty to report corrupt transactions

(1) A person who holds a position of authority amdo knows or ought reasonably to
have known or suspected that another person hasittaa-

(a) an offence under Part Ill; or

(b) the offence of theft, fraud, extortion, forgey uttering a forged document involving
an amount of E10,000-00 or more, and fails to refhat knowledge or suspicion or cause
that knowledge or suspicion to be reported to avlice officer or investigating officer of
the Anti-Corruption Commission, commits an offerase shall, on conviction, be liable
to a fine not exceeding five thousand Emalangeninmgrisonment not exceeding two
years or to both.

(2) For purposes of subsection (1) the followingspas hold a position of authority,
namely-

(a) a principal secretary in charge of any Goveminhinistry, the head of a department
or other establishment of Government, or equivabéinter, or a Regional Administrator,
or Regional secretary;

(b) in the case of a municipality, the chief exaaibfficer or town clerk as appointed in
terms of any relevant law;

(c) any head, chairman, chief executive officeaiy public or private body;

(d) any head, rector or principal of any schootaltege;

(e) the manager, secretary or director of any comyppa

(f) the executive manager of any bank or othemfona institution;

(g) any partner in a partnership;

(h) any person who has been appointed as headadrestecutive officer of any agency,
authority, board, commission, committee, corporgticouncil, department, entity,
financial institution, foundation, fund, instituteservice, or any other institution or
organization, whether established by legislati@mtiact or any other legal means;

(i) any other person who is responsible for theraenanagement and control of the
business of an employer; or

() any person contemplated in paragraphs (a))taMio has been appointed in an acting
or temporary capacity.

232. Regarding examples of implementation, Swazilandcatdd that there is currently a
functional task team on cases of corruption. Culyeld cases of complex corruption,
fraud and money laundering are being worked onhleytask team. By way of example,
one case involving the Central Transport Admintgira(CTA) has seen the conviction of
one Polycarp Dlamini, who was an official of theA£&nd also turned state witness.

233. There is also a National Task Force on Money Latingeappointed under section 38
of the MLFPA, as described under article 36 above.

(b)  Observationson theimplementation of thearticle
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234. Swaziland has partly implemented the article. Thisrean obligation by persons
holding positions of authority (as defined in sectd9(2) of POCA) to report corruption
offences to the competent authorities. In fact, Slaad needs to be commended for also
including other offences not envisaged in the Ertjsuch as fraud, extortion and forgery,
see section 49 (1) (b) of the POCA) among offenfoeswhich a duty to report is
established, as well as for extending the obligatm report to certain officials in the
private sector.

235. Beyond the obligation for public bodies and compafficials who hold a position of
authority to report there is no indication that 3ikand has laws or measures that
encourage or require cooperation between publiboaiies and those responsible for
investigations and prosecutions. Swaziland is eragmd to adopt measures to encourage
or require the cooperation of public authoritiethwaw enforcement.

(© Successes and good practices

236. The example of the task team on corruption, whichscsts of the ACC, DPP and
police and chaired by the DPP, as well as the Natidask Force on Money Laundering
are positively noted by the reviewers.

Article 39 Cooperation between national authorities and the private sector

Paragraph 1

1. Each State Party shall take such measures as Ineayiecessary to encourage, in
accordance with its domestic law, cooperation betwaational investigating and prosecuting
authorities and entities of the private sectorparticular financial institutions, relating to mats
involving the commission of offences establishextoordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

237. Swaziland indicated that there is currently a memdum of understanding in place
between the ACC and the Central Bank of Swazilanerisure cooperation between
national authorities and the private sector.

238. A Bank Liaising Committee has been established,ciwhcomprises of officers
representing the ACC, the banking sector (currertlybanks), Financial Services
Regulatory Authority (FSRA), Swaziland Revenue Awity (SRA), Police, Financial
Investigation Unit (FIU) and the DPP. The Commitieets on a monthly basis to
discuss issues of fraud in the banking sector.

239. The FIU has adopted memoranda of understanding tmghPolice, the Revenue
Authority and the Anti-Corruption Commission.

240. There is ongoing cooperation between national aitib® and the private sector such
as banks and the mobile network company, whichit@es information being readily
made available when needed for investigations.

(b)  Observationson theimplementation of thearticle
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241. Swaziland has taken steps to implement the pravidio regard to cooperation with
the public and civil society, it is recommendedtt8aaziland continue to strengthen its
cooperation and to invest attention and resouroesutreach, awareness raising and
education on matters of corruption among the public

Article 39 Cooperation between national authorities and the private sector

Paragraph 2

2. Each State Party shall consider encouragingnitdionals and other persons with a
habitual residence in its territory to report to ethnational investigating and prosecuting
authorities the commission of an offence estahtisheccordance with this Convention.

@ Summary of information relevant to reviewing the implementation of the article

242. Section 49 of the POCA (quoted above) provides doduty to report corrupt
transactions.

243. Presently, there is a Parliamentary Accounts Cotemi{PAC), which seeks to
monitor government expenditure. In the event tlegeeoffences of corruption, there is a
recommendation that these matters are referrechéoAnti-Corruption Commission
(ACC), the Royal Swaziland Police (for fraud-rethtallegations) or the controlling
officer is urged to report these matters to the ALEhe Police.

244. A hotline is in place for offences of corruptiontie reported to the ACC. However,
the numbers relating to incoming reports are inisdest as people also report in person.

245. It was explained that anonymous reports are giwen abnsideration by appropriate
authorities; however, no information was providedhmw many such reports have been
received.

246. No financial incentives are offered to encourageugion reports.

(b) Observations on the implementation of thearticle

247. Swaziland has adopted measures and reporting dsamtmeallow for reporting
(including anonymously) of corruption related offes. This data is collected and
analyzed for further action by the ACC and the gmli

(© Challenges, wher e applicable

248. Swaziland has identified the following challenges &ssues in fully implementing the
provision under review:

1. Inter-agency co-ordination;

2. Specificities in our legal system.

(d)  Technical assistance needs
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249. Swaziland has indicated that the following formgeaxfhnical assistance, if available,

would assist it in better implementing the prousionder review:
1. Summary of good practices/lessons learned;
2. Model legislation
3. Legislative drafting
4. Capacity-building programmes for authoritiespensible for regulating matters
related to the private sector
5. Capacity-building programmes for authoritiespensible for the establishment and
management of reporting programmes.

None of these forms of technical assistance has jppewided to to-date.

Article 40 Bank secrecy

(@)

Each State Party shall ensure that, in the casedahestic criminal investigations of
offences established in accordance with this Cotiwenthere are appropriate mechanisms
available within its domestic legal system to owvemne obstacles that may arise out of the
application of bank secrecy laws.

Summary of information relevant to reviewing the implementation of the article

250. Section 11(2) of the POCA, section 49 of the CP&id aection 17 (3) of MLFPTA

provide as follows:

POCA

11. Powers of the Commission

(2) In the performance of the duties under this, Aot Commissioner or, if acting under
the authority of a warrant issued for that purpeg®r on behalf of the Commissioner, an
officer of the Commission, shall have-

(a) access, where necessary with a court ordei| bmoks, records, returns, reports, data
stored electronically on computer or otherwise angl other documents relating to the
functions of any Government Ministry, Departmentotiner establishment, or parastatal,
public body or private body;

(b) access at any time, where necessary with at aoder, to the premises of any
Government Ministry, Department or other establishtnor parastatal, public body or
private body, or to any vessel, boat, train, aftopa any vehicle if the Commissioner or
officer has reason to suspect that any propertyiesd) in contravention of this Act has
been placed, deposited or concealed in that vessat, train, aircraft or vehicle .

CP&E

49. Judicial officer may order seizure of bookslocuments in possession of any person
(1) of the CP&E provides that if it appears fronformation on oath that any person is in
possession of any book of account or document proéimer thing whatsoever which is
necessarily required in evidence in any criminabcpedings, any judicial officer
presiding at such proceedings may issue an ordectaig the officer to whom such order
Is addressed to take possession of such book andad or thing and hand it over to the
person named in such order; and thereupon sudepffiay lawfully execute such order.
(2) Any person who resists or hinders, or aidsitéscor encourages any other person to
resist or hinder, such officer in executing sucteorshall be guilty of an offence and
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liable on conviction to a fine not exceeding twantited rand, or in default of payment
thereof imprisonment not exceeding twelve months.

MLFPTA

Section 17 (3)

17. Privileged communication

(1) Nothing contained in section 12 of this Act uggs any lawyer to disclose any
privileged communication.

(2) For the purposes of this section, a commurooas a privileged communication only
if it is-

(a) a confidential communication, whether oralromiriting, passing between a lawyer in
his or her professional capacity and another lawysuch capacity; or,

(b) made or brought into existence for the purpafsebtaining or giving legal advice or
assistance; and,

(c) not made or brought into existence for the pagpof committing or furthering the
commission of some illegal or wrongful act.

(3) Where the information consists wholly or partf; or relates wholly or partly to
receipts, payments, income, expenditure, or fir@rcansactions of a specified person
(whether a lawyer, his or her client, or any otperson), it shall not be a privileged
communication if it is contained in, or comprishe tvhole or part of, any book, account,
statement or other record prepared or kept byawgdr in connection with a trust account
of the lawyer.

251. Regarding examples of implementation, Swazilandcatdd that there is currently a
memorandum of understanding between the ACC andCtrdral Bank of Swaziland,
which makes it possible for the Commission to aeguiformation from banks without
acquiring a court order, which addresses the bankesy laws. Moreover, as explained
above, the ACC can obtain bank records by lettenfthe Commissioner.

(b) Observations on the implementation of the article

252. Swaziland law sufficiently provides for mechanisios the overcoming of bank
secrecy restrictions. The two case examples mesdiamder article 31(7) above were
referred to.

Article41 Criminal record

Each State Party may adopt such legislative or otheasures as may be necessary to take
into consideration, under such terms as and for plepose that it deems appropriate, any
previous conviction in another State of an allegetender for the purpose of using such
information in criminal proceedings relating to arffence established in accordance with this
Convention.

@ Summary of information relevant to reviewing theimplementation of the article
253. Swaziland has not implemented the article undeevev

(b) Observations on theimplementation of thearticle
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254. Swaziland may wish to adopt measures to allow fevipus foreign convictions to be
taken into account in criminal proceedings.

(© Challenges, where applicable

255. Swaziland has identified the following challenges &ssues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Specificities in its legal system.

(d)  Technical assistance needs

256. Swaziland has indicated that the following formgeaxfhnical assistance, if available,
would assist it in better implementing the prousionder review:
1. Summary of good practices/lessons learned;
2. Model legislation
3. Development of an action plan for implemenptati

None of these forms of technical assistance has jpexwided to-date.

Article 42 Jurisdiction

Subparagraph 1 (a)

1. Each State Party shall adopt such measures ag bea necessary to establish its
jurisdiction over the offences established in ademrce with this Convention when:

(a) The offence is committed in the territory cfttBtate Party; or

(@) Summary of information relevant to reviewing the implementation of the article

257. Swaziland referred to section 139 (2) of the Caomtstin 2005, section 2 of the High
Court Act 1954, section 4 of the Magistrate Colts 1939 as well as relevant provisions
of POCA, which provide as follows:

Constitution

139. The Judiciary

(2) The Judiciary has jurisdiction in all mattensilcand criminal, including matters
relating to this Constitution, and such other icon as may by law be conferred on it.

Section 2 of the High Court Act of 1954 providestlee Jurisdiction of the High Court
of Swaziland as follows:

2. (1) The High Court shall be a Superior Countemiord and in addition to any other
jurisdiction conferred by the Constitution, this @ny other law, the High Court shall
within the limits of and subject to this or any ethHaw possess and exercise all the
jurisdiction, power and authority vested in the fmpe Court of South Africa.

(2) The jurisdiction vested in the High Court inlateon to procedure, practice and
evidence in criminal cases, shall be exercisechenrhanner provided by the Criminal
Procedure and Evidence Act, No. 67/38.
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Section 4 of the Magistrate Act of 1939 providest tine Minister may determine areas of
jurisdiction as follows:

4. (1) Subject to subsection (2), a magistrate magistrate’s court shall have jurisdiction
over such area as the Minister may, by notice enGlazette, determine and a magistrate
above the rank of Senior Magistrate or a magistrateurt presided over by him shall,
unless otherwise stated in any notice under thisexttion, have jurisdiction within every
district in Swaziland.

In addition, the issue of jurisdiction in as far sections 21, 22 and 23 of POCA is
extended through the words "whether in Swazilanelsgwhere".

258. Regarding examples of implementation, includingatedd court or other cases,
Swaziland indicated that corruption cases in thegisteate Courts and High Court in
Swaziland are currently ongoing.

(b) Observations on theimplementation of thearticle

259. Swaziland has implemented the provision insofapfésnces in POCA specify that
jurisdiction extends to acts within and outside Aemd. However, there is no general
provision on the jurisdictional reach of the Achdait is recommended that Swaziland
include such a provision for greater legal certaint

Article 42 Jurisdiction

Subparagraph 1 (b)

1. Each State Party shall adopt such measures ag bganecessary to establish its
jurisdiction over the offences established in ademrce with this Convention when:

(b) The offence is committed on board a vesselishlying the flag of that State Party or
an aircraft that is registered under the laws o&ttfState Party at the time that the offence is
committed.

(@) Summary of information relevant to reviewing the implementation of the article

260. Partly implemented in terms of section 11 (2) aB)dof the POCA which provides as
follows:

11. Powers of the Commission

(2) In the performance of the duties under this, Aot Commissioner or, if acting under

the authority of a warrant issued for that purpeg®r on behalf of the Commissioner, an
officer of the Commission, shall have-

(a) access, where necessary with a court ordet] tmoks, records, returns, reports, data
stored electronically on computer or otherwise angl other documents relating to the
functions of any Government Ministry, Departmentotiner establishment, or parastatal,
public body or private body;

(b) access at any time, where necessary with at aoder, to the premises of any

Government Ministry, Department or other establishtnor parastatal, public body or

private body, or to any vessel, boat, train, aftopa any vehicle if the Commissioner or

Page 98 of 155



officer has reason to suspect that any propertyiesd) in contravention of this Act has

been placed, deposited or concealed in that vdssal, train, aircraft or vehicle .

(3) Any person who accompanies or assists the Cesiomer, the Deputy Commissioner
or any officer of the Commission to enter into grgmises or upon any vessel, boat,
train, aircraft or any vehicle, as the case maysball enjoy the same immunity as is
conferred upon the Commissioner or an officer ef@mmmission in terms of section 17.

(b) Observations on theimplementation of thearticle

261. Swaziland seems not to be compliant with the promisThe cited section 11(2) of the
POCA refers to powers of entry, search and seiayrthe ACC on, inter alia, premises,
vessels, boats or aircraft but does not addresgutisglictional reach of the Act. The
provision under review, on the other hand, envisdage assumption of jurisdiction aboard
vessels flying the Swaziland flag or aircraft régied in Swaziland, also in cases where
the offence would have been committed outside odZ&end. It is recommended that
Swaziland amend its legislation in this regard.

Article42 Jurisdiction

Subparagraph 2 (a) and (b)

2. Subject to article 4 of this Convention, a Stagety may also establish its jurisdiction
over any such offence when:

(a) The offence is committed against a nationdhaf State Party; or

(b) The offence is committed by a national of ®igtte Party or a stateless person who has
his or her habitual residence in its territory; or

(@) Summary of information relevant to reviewing the implementation of the article

262. Swaziland referred to the measures cited unded@dP (1) (a).

(b)  Observationson theimplementation of thearticle

263. It must be noted that the provisions provide thasgiction may be established on the
basis of an offence being committed against a natiof that State party or by a national
or stateless person residing in Swaziland.

264. As noted above, the reviewers are of the view ithadlly the provisions of POCA
would generally provide a broad jurisdiction over affences committed by persons in
the Swaziland territory (para. 1 of article 42) aswlld also cover acts against or by
nationals and stateless persons (as per parasa@déb)).

Article 42 Jurisdiction

Subparagraph 2 (c)
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(@)

2. Subject to article 4 of this Convention, a Stasety may also establish its jurisdiction
over any such offence when:

(c) The offence is one of those established inrdecae with article 23, paragraph 1 (b)
(ii), of this Convention and is committed outsitietérritory with a view to the commission of an
offence established in accordance with article g&ragraph 1 (a) (i) or (ii) or (b) (i), of this
Convention within its territory; or

Summary of information relevant to reviewing the implementation of the article

265. Swaziland referred to section 39 of the POCA amddises 4 (a)-(d) and 5 of the

MLFTPA, which provide as follows:

POCA

39. Attempting, inciting, etc commission of offesce

A person who, under this Part -

(a) attempts to commit an offence;

(b) conspires with another person to commit annufée

(c) aids, abets, induces, incites, instigates, cends, counsels or procures another
person to commit an offence,

commits an offence and is liable on conviction tika penalty as if that person has been
convicted of that offence.

Section 4 of the MLFTPA
4. Offence of money laundering
(1) A person who-
(a) converts or transfers property knowing or hgvieason to believe that the property is
derived directly or indirectly from those acts anissions referred to in paragraph (c),
with the aim of concealing or disguising the illiorigin of that property, or of aiding any
person involved in the commission of those actsoorssions to evade the legal
consequences of those acts or omissions;
(b) conceals or disguises the true nature, origpoation, disposition, movement or
ownership of the property knowing or having reagbhelieve that the property is derived
directly or indirectly from those acts or omissiageferred to in paragraph (c);
(c) acquires, possesses or uses property, knowirigawing reason to believe that it is
derived directly or indirectly from acts or omisss
() in Swaziland which constitutes an offence agaany law of Swaziland punishable
by imprisonment for not less than 12 months orithposition of a fine of not less
than E15, 000; or,
(if) outside Swaziland which, had they occurredwaziland, would have constituted
an offence against the law of Swaziland punishbilenprisonment for not less than
12 months or the imposition of a fine of not ldsart E15, 000; or,
(d) participates in, associates with, conspiresatbempts to commit, or aids, abets or
facilitates the commission of any of the acts meféito in paragraphs (a) to (c);
commits the offence of money laundering.
(2) A person who-
(a) organises or directs others to commit;
(b) attempts to commit;
(c) conspires to commit; or,
(d) participates as an accomplice to a person cttmgyior attempting to commit;
an offence under subsection (1), commits an offence
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(b)  Observationson theimplementation of thearticle

266. Participatory acts to money laundering committedside Swaziland are partly
covered by the cited provisions. Swaziland may wishinclude a provision clearly
providing for jurisdiction in respect of participay acts that would apply to all acts of
money laundering.

267. It was explained that there have been no casesewherpreparation or attempts of
money laundering took place outside the country.

Article42 Jurisdiction

Subparagraph 2 (d)

2. Subject to article 4 of this Convention, a Stasety may also establish its jurisdiction
over any such offence when:

(d) The offence is committed against the StateyPart

@ Summary of information relevant to reviewing theimplementation of the article

268. Swaziland indicated that it respects the sovergigmid territorial integrity of other
States in implementing the contents of the Conweenti

(b)  Observationson theimplementation of thearticle

269. Swaziland has not implemented the paragraph, ang wish to adopt a relevant
provision.

Article 42 Jurisdiction

Paragraph 3

3. For the purposes of article 44 of this Convemtieach State Party shall take such
measures as may be necessary to establish itsdictizn over the offences established in
accordance with this Convention when the allegddnaler is present in its territory and it does
not extradite such person solely on the ground tigadr she is one of its nationals.

@ Summary of information relevant to reviewing theimplementation of the article
270. Swaziland cited section 4 of the Extradition Actiethprovides as follows.

Extradition Act 1968

4. Persons liable to be extradited

Any person accused or convicted on an offence deduin an extradition treaty and
committed within the jurisdiction of a State whigha party to such agreement shall,
subject to this Act, be liable to be surrendereduch State in accordance with the terms
of such agreement, whether or not such offenceceasnitted before or after the date of
commencement of this Act or before or after theedgion which such agreement comes
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into operation and whether or not a court in Sveemrd| has jurisdiction to try such person
for such offence.

(b) Observations on theimplementation of thearticle

271. Swaziland does not restrict the extradition ohisionals. The provision therefore has
limited application to Swaziland.

Article 42 Jurisdiction

Paragraph 4
4. Each State Party may also take such measuramaasbe necessary to establish its

jurisdiction over the offences established in ademce with this Convention when the alleged
offender is present in its territory and it doeg egtradite him or her.

@ Summary of information relevant to reviewing the implementation of the article
272. Swaziland referred to the measures cited undedl@dP (1) (a).
(b) Observations on theimplementation of thearticle

273. Swaziland has not implemented the provision, angy meh to adopt a relevant
measure to establish jurisdiction in cases wheteaéition is refused and the person is
found in the Kingdom.

Article 42 Jurisdiction

Paragraph 5

5. If a State Party exercising its jurisdiction wngparagraph 1 or 2 of this article has been
notified, or has otherwise learned, that any otBéates Parties are conducting an investigation,
prosecution or judicial proceeding in respect oé ttame conduct, the competent authorities of
those States Parties shall, as appropriate, consoé another with a view to coordinating their
actions.

(@) Summary of information relevant to reviewing the implementation of the article

274. Swaziland cited section 4 of the Criminal Mattekufual Assistance) Act 2001,
which provides as follows:

Act not to preclude other forms of assistance.
4. Nothing in this Act shall prevent the provisionobtaining of international assistance
in criminal matters otherwise than in accordandd wiis Act.

(b)  Observationson theimplementation of thearticle

275. Direct consultation among competent authoritiegpésmitted in accordance with

Swaziland’s legislation, including the cited sentmf the MLA Act, and by agreement or
arrangement among the authorities concerned.
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Article 42 Jurisdiction

Paragraph 6

6. Without prejudice to norms of general internatib law, this Convention shall not
exclude the exercise of any criminal jurisdictistablished by a State Party in accordance with
its domestic law.

(@) Summary of information relevant to reviewing the implementation of the article
276. Swaziland referred to the measures cited unded@dP (1) (a).
(b)  Observationson theimplementation of thearticle

277. Swaziland has established jurisdiction as proviged the paragraph under review.
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Chapter IV. International cooperation

278. The reviewing experts found it difficult to assessdetail Swaziland’s international
cooperation practice in corruption cases (extradiaind mutual legal assistance), due to
the absence of cases and data on any requestd&wlazas refused, and, more generally,
the absence of a specific system for collectin@.ditis recommended that Swaziland
improve its systems to collect data on the typestefnational cooperation requests (e.qg.,
underlying offences), the timeframe for respondiaghese requests, and the response
provided, including any grounds for refusal.

279. The reviewers further recommend capacity building &uthorities in Swaziland
responsible for international cooperation (extiaditand MLA), including in the
application of domestic laws and the bilateral amdtilateral treaties Swaziland is party
to.

Article 44 Extradition

Paragraph 1

1. This article shall apply to the offences estti®id in accordance with this Convention
where the person who is the subject of the redoesixtradition is present in the territory of the
requested State Party, provided that the offencewfoich extradition is sought is punishable
under the domestic law of both the requesting Ratey and the requested State Party.

(@) Summary of information relevant to reviewing the implementation of the article
280. Sections 3 and 4 of the Extradition Act 1968 (EAQyide as follows:

Application.

3. (1) Where an agreement has been made betweeNllith&ter and a State for the
surrender on a reciprocal basis of persons acausednvicted of the commission within
the jurisdiction of Swaziland or such State of afence specified in such agreement or
any amendment thereof, the Minister may, by ngpigblished in the Gazette, direct that
this Act shall apply in the case of such Staterduthe continuance of such agreement or
any amendment thereof.

(2) Subject to the terms of such agreement, thissAall, apply on the publication of the
said notice in the Gazette.

4. Persons liable to be extradited

Any person accused or convicted on an offence deduin an extradition treaty and
committed within the jurisdiction of a State whigha party to such agreement shall,
subject to this Act, be liable to be surrendereduch State in accordance with the terms
of such agreement, whether or not such offenceceasnitted before or after the date of
commencement of this Act or before or after theedgion which such agreement comes
into operation and whether or not a court in Sveemd| has jurisdiction to try such person
for such offence.
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281. Swaziland has two bilateral treaties (Republic ofite Africa and the United States of
America). There are also multilateral treaties (8etn African Development Community
(SADC), African Union). Under the Commonwealth, $Wend can extradite through the
London Scheme on Extradition.

282. Article 2 (1) of the Extradition Agreement betwetlee Government of the Republic of
South Africa and the Government of the Kingdom wh3iland provides as follows:

2(1) Extradition shall be granted in respect oenffes which are offences under the laws
of the requesting Party and of the requested Rartywhich are under both those laws
punishable by a maximum sentence of imprisonmerd feeriod of six months or more or
by a more severe penalty. Where extradition isestpd in respect of a person convicted
and sentenced in respect of such an offence inetiigory of the requesting Party for
purposes of enforcing such sentence or the balahsach sentence extradition shall be
granted irrespective of the period of the sentémgmsed.

283. The extradition agreement with the United State&rogrica follows a list approach to
extraditable offences (article 3).

Article 3 of the Extradition agreement between BdiStates of America and Swaziland
Extradition shall be reciprocally granted for tldildwing crimes or offences:

1. Murder (including assassination, parricide, mtiizide, poisoning), or attempt or
conspiracy to murder.

2. Manslaughter.

3. Administering drugs or using instruments witlheimt to procure the miscarriage of
women.

4. Rape.

5. Unlawful carnal knowledge, or any attempt to énawmlawful carnal knowledge, of a
girl under 16 years of age.

6. Indecent assault if such crime or offence béctablle in the place where the accused or
convicted person is apprehended.

7. Kidnapping or false imprisonment.

8. Child stealing, including abandoning, exposingimlawfully detaining.

9. Abduction.

10. Procuration: that is to say the procuring ansporting of a woman or girl under age,
even with her consent, for immoral purposes, oa @foman or girl over age, by fraud,
threats, or compulsion, for such purposes with ewvin either case to gratifying the
passions of another person provided that such cmmeoffence is punishable by
imprisonment [*4] for at least one year or by meexere punishment.

11. Bigamy.

12. Maliciously wounding or inflicting grievous bibdharm.

13. Threats, by letter or otherwise, with intenextort money or other things of value.

14. Perjury, or subornation of perjury.

15. Arson.

16. Burglary or housebreaking, robbery with viokenarceny or embezzlement.

17. Fraud by a bailee, banker, agent, factor,dsyddirector, member, or public officer of
any company, or fraudulent conversion.

18. Obtaining money, valuable security, or goodg,félse pretences; receiving any
money, valuable security, or other property, kngvthe same to have been stolen or
unlawfully obtained.
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19. (a) Counterfeiting or altering money, or brimgiinto circulation counterfeited or
altered money.

(b) Knowingly and without lawful authority makingr chaving in possession any
instrument, tool, or engine adapted and intendethf® counterfeiting of coin.

20. Forgery, or uttering what is forged.

21. Crimes or offences against bankruptcy law.

22. Bribery, defined to be the offering, givingreceiving of bribes.

23. Any malicious act done with intent to endantper safety of any persons travelling or
being upon a railway.

24. Crimes or offences or attempted crimes or a#fsnn connection with the traffic in
dangerous drugs.

25. Malicious injury to property, if such crime offence be indictable.

26. (a) Piracy by the law of nations. (b) Revolt,conspiracy to revolt, by two or more
persons on board a ship on the high seas agamstutihority of the master; wrongfully
sinking or destroying a vessel at sea, or atterggtindo so; assaults on board a ship on
the high seas, with intent to do grievous bodilgnha

27. Dealing in slaves.

Extradition is also to be granted for participation any of the aforesaid crimes or
offences, provided that such participation be phaie by the laws of both High
Contracting Parties.

284. Regarding extraditable offences, the provisionghaf Extradition Act cited above
refer to Swaziland’s extradition treaties that areplace for determining extraditable
offences (USA & Republic of South Africa (sectio)) and also principles of reciprocity.
Swaziland engages in extradition relations on thgidof reciprocity in cases where no
bilateral treaties are in place.

285. The Office of the DPP provided the following statis on extradition.

There have been 14 outgoing extradition requesasereto criminal matters in the last 4
years, of which 4 involved fraud or money laundgrifhi3 of the requests were made to
South Africa, and one was sent to Italy in a fraas$e (Gliter Zulu) on the basis of
reciprocity. In the same time period, there was iooeming extradition request in a fraud
matter from South Africa, which was pending (aswly 2015).

(b)  Observationson theimplementation of thearticle

286. Extradition is provided for under the ExtraditiortAFugitive Offenders Act and the
Money Laundering and Financing of Terrorism (Prénear) Act. The Extradition Act
provides for extradition only with countries withhigh Swaziland has entered into
bilateral or multilateral agreements, whereas theittve Offenders Act enables
extradition only with designated countries. Howe&waziland engages in extradition on
the basis of reciprocity where there is no treatylace. It could also apply the London
Scheme for Extradition within the Commonwealthhaitgh it has not done so to date.

287. Issues of dual criminality are considered accordiogthe terms of the treaties
(sections 3 and 4 of the Extradition Act). Duahanality is not a condition precedent for
extradition under the Extradition Act. In fact, pens are liable to be extradited pursuant
to the Act whether or not a court in Swaziland hassdiction to try the person for the
offence (section 4). Dual criminality is requirechder the terms of Swaziland’s
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extradition treaty with South Africa. The extraditiagreement with the United States of
America follows a list approach to extraditablecoites.

288. Extradition is limited to the extent that not affemces under the Convention are
criminalized.

289. There has been only one reported incoming extoadreéquest in the last four years in
a fraud matter, as of July 2015, and none relatewtruption.

290. It is recommended that Swaziland adopt a systemotlect data on the type of
requests (e.g., underlying offences), the timefrdareresponding to requests, and the
response provided, including any grounds for rdfufhis recommendation applies to
both extradition and mutual legal assistance cases.

Article 44 Extradition

Paragraph 2
2. Notwithstanding the provisions of paragraph tho$ article, a State Party whose law so
permits may grant the extradition of a person fay af the offences covered by this Convention
that are not punishable under its own domestic law.

@ Summary of information relevant to reviewing the implementation of the article
291. Swaziland indicated that it has not implementedottoision.
(b) Observations on the implementation of the article

292. Dual criminality is required under the terms of uand’s extradition treaty with
South Africa. The extradition agreement with thateh States of America follows a list
approach to extraditable offences.

Article 44 Extradition

Paragraph 3

3. If the request for extradition includes sevesaparate offences, at least one of which is
extraditable under this article and some of whick aot extraditable by reason of their period of
imprisonment but are related to offences estabtisime accordance with this Convention, the
requested State Party may apply this article atsoespect of those offences.

(@) Summary of information relevant to reviewing the implementation of the article

293. Swaziland cited article 2(2) of the Extradition A&gment between the Government of
the Republic of South Africa and the Governmenth&f Kingdom of Swaziland which
provides as follows:

2(2) If the request for extradition relates to mthr@n one separate offence the punishment

for some of which is less than that prescribedaragraph (1) of this Article the requested
Party may in its discretion grant extradition foe tatter offences also.
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(b) Observations on theimplementation of thearticle

294. The provision is addressed in the bilateral trethh South Africa. The matter is not
addressed in the Extradition Act or the treaty wlith United States of America.

Article 44 Extradition

Paragraph 4

4. Each of the offences to which this article agplshall be deemed to be included as an
extraditable offence in any extradition treaty érig between States Parties. States Parties
undertake to include such offences as extraditalffences in every extradition treaty to be
concluded between them. A State Party whose lapesuits, in case it uses this Convention as
the basis for extradition, shall not consider arfiyttee offences established in accordance with this
Convention to be a political offence.

(@) Summary of information relevant to reviewing the implementation of the article

295. As stated above, extradition offences are thoskidied in Swaziland's extradition
treaties and determined according to the prin@pleciprocity.

296. Regarding the political offence exception, thisngplemented in section 5(a) of the
EA which states as follows:

5. A person shall not be extradited under thistAany State, or be committed to, or kept
in custody for the purpose of such extraditiont @ppears to the court of committal or to
the High court on an application for habeas corpusn appeal or review against the
decision of the court of committal that -

(a) the offence of which the person is accuseda® @onvicted is an offence of a political
character.

297. Subject to the terms of the treaties, corruptionas excluded from the offences that
are extraditable under the EA.

298. Moreover, corruption offences are extraditable pans to article 2 of the extradition
agreement with South Africa. Article 3 further pides as follows in respect of political
offences:

(1) Extradition shall be granted in respect of néfes which are offences under the laws of
the requesting Party and of the requested Partywandh are under both those laws
punishable by a maximum sentence of imprisonmerd feeriod of six months or more or
by a more severe penalty. Where extradition isestpd in respect of a person convicted
and sentenced in respect of such an offence itethiéory of the requesting Party for the
purposes of enforcing such sentence or the balahsach sentence extradition shall be
granted irrespective of the period of the sentémgmsed.

(2) If the request for extradition relates to mtivan one separate offence the punishment
for some of which is less than that prescribedaragraph (1) of this Article the requested
Party may in its discretion grant extradition foe tatter offences also.

Article 3
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Political Offences

A person claimed shall not be extradited if theenffe for which his extradition is
requested is regarded by the requested Party asofomepolitical character, or if he
satisfies the requested Party that the requestigoextradition has in fact been made with
a view to try or punish him for an offence of aipoal character.

299. The treaty with the United States of America furthevides as follows:

Article 6

A fugitive criminal shall not be surrendered if ttidme or offence in respect of which his
surrender is demanded is one of a political charaar if he proves that the requisition
for his surrender has, in fact, been made withesv\to try or punish him for a crime or
offence of a political character.

(b)  Observationson theimplementation of thearticle

300. The legal provisions cited by Swaziland indicatat txtradition will not be granted if
the offence is deemed an offence of a politicalratter. This position is further
buttressed by article 3 of the Extradition Agreetnkatween the Government of the
Republic of South Africa and the Government of iknegdom of Swaziland and article 6
of the Agreement with the United States of America.

301. Corruption-related offences are extraditable underExtradition Act and the treaties.
Swaziland could in principle consider this Conventas the legal basis for extradition in
respect of UNCAC offences (see para. 7 below).

Article 44 Extradition

Paragraph 5

5. If a State Party that makes extradition conditibon the existence of a treaty receives a
request for extradition from another State Partyhwivhich it has no extradition treaty, it may
consider this Convention the legal basis for extiad in respect of any offence to which this
article applies.

(@) Summary of information relevant to reviewing the implementation of the article

302. Swaziland indicated that it does not make extraditonditional on the existence of a
treaty. Swaziland engages in extradition relationsthe basis of reciprocity in cases
where no bilateral treaties are in place.

303. Swaziland has not to date applied this Convent®tha legal basis for extradition in
respect to UNCAC offences but could in principlesdo(see para. 7 below).

304. The treaty requirements are set out in sectiontheExtradition Act (quoted above).
(b) Observations on theimplementation of thearticle

305. Swaziland engages in extradition relations on th&dof reciprocity in cases where
no bilateral treaties are in place. Moreover, Slaaz is not precluded from considering
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the Convention as a legal basis for extraditiomespect of UNCAC offences; however,
there has been no experience in its application.

Article 44 Extradition

Paragraph 6

6. A State Party that makes extradition conditiamralthe existence of a treaty shall:

(a) At the time of deposit of its instrument ofifiedition, acceptance or approval of or
accession to this Convention, inform the Secre@eperal of the United Nations whether it will
take this Convention as the legal basis for coop@naon extradition with other States Parties to
this Convention; and

(b) If it does not take this Convention as the ldgssis for cooperation on extradition, seek,

where appropriate, to conclude treaties on extriaditwith other States Parties to this Convention
in order to implement this article.

@ Summary of information relevant to reviewing the implementation of the article

306. Swaziland does not make extradition conditional tbe existence of a treaty.
Extradition is possible on the basis of reciproaitgases where no bilateral treaties are in
place.

(b) Observations on theimplementation of the article

307. The paragraph has limited applicability as Swazilatoes not make extradition
conditional on the existence of a treaty becausantproceed on the basis of reciprocity.

Article 44 Extradition

Paragraph 7

7. States Parties that do not make extradition @@hl on the existence of a treaty shall
recognize offences to which this article appliegxsisaditable offences between themselves.

@ Summary of information relevant to reviewing theimplementation of the article

308. Swaziland does not make extradition conditionahdreaty because it can proceed on
the basis of reciprocity.

309. Swaziland can proceed on the basis of multilateealties like UNCAC or the SADC
Protocol against Corruption in the same manneritdsanbilateral treaty. There have been
no incoming or outgoing requests using UNCAC asgall basis. If such a request were
received, Swaziland would proceed as with any atbguest.

310. Regarding recent extradition cases for offenceabéshed in accordance with the

Convention, Swaziland indicated that, as stated@bwrruption offences are extraditable
under principles of reciprocity and according otreaties.

Page 110 of 155



311. There has been only one incoming extradition regimea fraud case (pending as of
July 2015).

(b) Observations on theimplementation of thearticle

312. Corruption offences are extraditable under prirespdf reciprocity and according to
the legislation and treaties of Swaziland.

Article 44 Extradition

Paragraph 8

8. Extradition shall be subject to the condition®pded for by the domestic law of the
requested State Party or by applicable extradittozaties, including, inter alia, conditions in
relation to the minimum penalty requirement forradition and the grounds upon which the
requested State Party may refuse extradition.

(@) Summary of information relevant to reviewing the implementation of the article

313. Swaziland cited section 5 of the Extradition Actfickes 2(1) and 3-6 of the
Extradition Agreement between the Government ofRepublic of South Africa and the
Government of the Kingdom of Swaziland and artiele® of the Extradition agreement
between United States of America and Swaziland.

5. General restrictions on surrender.

A person shall not be extradited under this Acany State, or be committed to, or kept
in, custody for the purpose of such extraditiont @ppears to the court of committal or to
the High Court on an application for habeas cormusn appeal or review against the
decision of the court of committal that -

(a) the offence of which the person is accuseda® @onvicted is an offence of a political
character,

(b) the request for his extradition (though purpgrto be made on account of an offence
specified in the extradition agreement) is in facide for the purpose of prosecuting or
punishing him on account of his race, religionjorality or political opinions;

(c) the person might, if extradited, be prejudicdhis trial or punished, detained or
restricted in his personal liberty by reason of tase, religion, nationality or political
opinions; or,

(d) provision is not made by the law of such Statdy the agreement that no person
surrendered to such State shall be detained ad friesuch State for any offence
committed prior to his surrender other than thermde in respect of which extradition was
sought until he has been returned to Swazilandngtit the expiry of at least forty-five
days after he has had an opportunity of so retgrnin

Article 2(1) of the Extradition Agreement with tRepublic of South Africa

2(1) Extradition shall be granted in respect oenffes which are offences under the laws
of the requesting Party and of the requested Rartywhich are under both those laws
punishable by a maximum sentence of imprisonmerd feeriod of six months or more or
by a more severe penalty. Where extradition isestpd in respect of a person convicted
and sentenced in respect of such an offence inetinigory of the requesting Party for
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purposes of enforcing such sentence or the balahsach sentence extradition shall be
granted irrespective of the period of the sentempmsed.

Article 3

Political Offences

A person claimed shall not be extradited if theeonffe for which his extradition is
requested is regarded by the requested Party asofomepolitical character, or if he
satisfies the requested Party that the requestigoextradition has in fact been made with
a view to try or punish him for an offence of aipoal character.

Article 4

Military Offences

Extradition for offences under military law whicheanot offences under ordinary criminal
law is excluded from the application of this Agresrh

Article 5

Fiscal Offences

Extradition shall be granted in accordance with phmevisions of this Agreement for
offences in connection with taxes, duties, custamd exchange, only if the Contracting
Parties have so decided by Exchange of Notes pece®f any such offence or category
of offences.

Article 6

Capital Punishment

Extradition may be refused if under the law of thquesting Party the offence for which
extradition is requested is punishable by deathifatid death penalty is not provided for
such offence by the law of the requested Party.

Articles 4-6 of the Extradition agreement betweenitétl States of America and

Swaziland

Article 4

The extradition shall not take place if the perstsimed has already been tried and
discharged or punished, or is still under trialtie territories of the High Contracting

Party applied to, for the crime or offence for whids extradition is demanded.

If the person claimed should be under examinationnaler punishment in the territories
of the High Contracting Party applied to for anhet crime or offence, his extradition
shall be deferred until the conclusion of the taad the full execution of any punishment
awarded to him.

Article 5

The extradition shall not take place if, subseqdyetat the commission of the crime or
offence or the institution of the penal prosecutanthe conviction thereon, exemption
from prosecution or punishment has been acquirddfse of time, according to the laws
of the High Contracting Party applying or applied t

Article 6

A fugitive criminal shall not be surrendered if ttiéme or offence in respect of which his
surrender is demanded is one of a political charaar if he proves that the requisition
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for his surrender has, in fact, been made witheavwtio try or punish him for a crime or
offence of a political character.

314. Swaziland has not refused extradition in any césetate. There has been only one
incoming request, which was pending as of July 2015

(b)  Observationson theimplementation of thearticle

315. Grounds for refusal and other conditions to extradiare governed by the applicable
extradition treaty in force or, otherwise, the lavfsSwaziland.

Article 44 Extradition

Paragraph 9

9. States Parties shall, subject to their domektig, endeavour to expedite extradition
procedures and to simplify evidentiary requiremaetating thereto in respect of any offence to
which this article applies.

(@) Summary of information relevant to reviewing the implementation of the article
316. Sections 6, 9 (1) and 20 of the EA provide as fedp

6. Requests for extradition from Swaziland.

(1) Subject to any extradition agreement, any rsgter the surrender of any person to
any State shall be made to the Minister by a persoognized by him as a diplomatic or
consular representative of such State or by anydiéinof such State communicating with
the Minister through diplomatic channels existirgviieen Swaziland and such State.

(2) Any such request received in terms of an exitadagreement by any person other
than the Minister shall be handed to the Minister.

9. Proceedings for committal

(1) Any person detained under a warrant of arrest warrant for his further detention
shall, without undue delay, be brought before artcoficommittal, whereupon it shall
hold an inquiry with a view to the surrender oflsyp@rson to the State concerned.

20. Return of person acquitted or not charged wighspecified time.

The Minister may, at the request of any persoreswigred to Swaziland, return him to the
State in, or on his way to which, he was arredted i

(@) in the case of a person accused of an offemgrinal proceedings are not instituted
within six months of his arrival in Swaziland; or,

(b) he is acquitted of the offence for which hisrender was sought.

317. The following treaty provisions are deemed relevant

Extradition Agreement with the Republic of Southrigd

Article 10

The Request and Supporting Documents

(1) The request shall be in writing and shall benswnicated through the diplomatic
channel.
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(2) The request shall be supported by —

(a) if the person claimed is a person accusedotiiggnal or a certified copy of a warrant
of arrest or court order having the same effectiasuled in accordance with the law of the
requesting Party and prima facie evidence of themssion of the offence by such
person;

(b) if the person claimed is a person convicted,dhginal or a certified copy of that part
of the record of the proceedings relating to thergh, the conviction and sentence and a
statement showing how much of the sentence hasesot carried out;

(c) a statement of the offences for which extraditis requested. The time and place of
their commission, their legal descriptions and farence to the relevant legal provisions
shall be set out as accurately as possible;

(d) a copy of the relevant enactment or a statemifehie relevant law; and

(e) as accurate a description as possible of theopeclaimed, together with any other
information which will help to establish his ideti

Article 11

Documents Relating To Evidence

The authorities of the requested Party shall admitvidence in any proceedings for
extradition any deposition, statement on oath Grnaétion taken in the territory of the
requesting Party, any record of a conviction, ararant, and a copy translation of the
aforesaid documents, if —

(a) in the case of a warrant, by being signed lpydge, magistrate or other competent
officer of the requesting Part; or,

(b) in the case of any other original documentagpycor translation thereof, it is certified
by a Judge, Magistrate or other competed officahefrequesting Party to be the original
or true copy or translation thereof.

Extradition agreement between United States of Acaeand Swaziland

Article 9

The extradition shall take place only if the eviderbe found sufficient, according to the
laws of the High Contracting Party applied to, eitho justify the committal of the
prisoner for trial, in case the crime or offencel lb@en committed in the territory of such
High Contracting Party, or to prove that the prisois the identical person convicted by
the courts of the High Contracting Party who matkesrequisition, and that the crime or
offence of which he has been convicted is onespeet of which extradition could, at the
time of such conviction, have been granted by thgh i€ ontracting Party applied to.

Article 11

If sufficient evidence for the extradition be nobguced within two months from the date
of the apprehension of the fugitive, or within sdanther time as the High Contracting
Party applied to, or the proper tribunal of suclgiHContracting Party, shall direct, the
fugitive shall be set at liberty.

(b)  Observationson theimplementation of thearticle

318. Subject to any extradition agreement, a requesextradition shall be made to the
Minister (section 6 of the Extradition Act), whodgfined in section 2 of the Act as the
Prime Minister. In practice, requests are normabyt through the Ministry of Foreign
Affairs or the Ministry of Justice to the Prime Nter's Office. The Prime Minister’s
Office then liaises with the DPP’s Office to coresidthe request in light of the
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requirements of the Act and the applicable treatyil the request is considered by the
courts.

319. The cited provisions cover evidentiary requiremdnii$ do not address simplified
procedures relating to extradition. However, sifingadi procedures are available under the
London Scheme on Extradition, which has not beghegbto date.

320. In the absence of any data on the length of timex@cute requests and reported
delays in handling the request from South Afritas irecommended that Swaziland take
steps to expedite extradition procedures and tolgymevidentiary requirements in
respect of UNCAC offences, including simplifyingetinstitutional setup.

Article 44 Extradition

Paragraph 10

10. Subject to the provisions of its domestic land @s extradition treaties, the requested
State Party may, upon being satisfied that theucitstances so warrant and are urgent and at the
request of the requesting State Party, take a pevdwose extradition is sought and who is present
in its territory into custody or take other apprigte measures to ensure his or her presence at
extradition proceedings.

(@) Summary of information relevant to reviewing the implementation of the article
321. Swaziland cited sections 7 (1), 8 and 16 of thevidch provide as follows:

7. Requests for extradition from Swaziland

(1) Any magistrate may, irrespective of the wheoedb or suspected whereabouts of the
person to be arrested, issue a warrant for histarre

(a) upon receipt of a notification from the Minist® the effect that a request for the
surrender of such person to a State or for hisigpiamnal arrest in connexion with an
intended request for such surrender has been egtbivthe Minister; or,

(b) upon information of his being a person liabtebie surrendered to a State which
would, in the opinion of the magistrate, justifietissue of a warrant for his arrest, had it
been alleged that he had committed an offence mz#and.

8. Warrants for further detention of persons aeestithout warrants.

(1) Any magistrate may issue a warrant for thehterrtdetention of any person arrested
without warrant under any law of Swaziland provglitor the arrest without warrant of

persons liable to be apprehended under any lawmgli extradition.

(2) Such warrant may be issued upon informatiorhisf being a person liable to be
surrendered to a State which would, in the opimibthe magistrate, justify the issue of a
warrant for the arrest of such person had it bdeged that he committed an offence in
Swaziland.

16. Custody.

Any person arrested or remanded or committed uthie Act shall be detained in a prison
established under the Prisons Act, No. 40 of 18684f he were an unconvicted person in
terms of such Act or any regulation made thereunder
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322. Atrticle 14 of the Extradition agreement betweent8frica and Swaziland provides
for provisional arrest as follows:

ARTICLE 14 PROVISIONAL ARREST

(1) In case of urgency the competent authoritiethefrequesting Party may request the
provisional arrest of the person sought. The coameduthorities of the requested Party
shall decide the matter in accordance with its law.

(2) The request for provisional arrest shall staet one of the documents mentioned in
sub-paragraph (2)(a) or (b) of Article 10 of thigrBement exists and that it is intended to
send a request for extradition. It shall also statewhat offence extradition will be
requested and when and where such offence was d¢t@dnand shall so far as possible
give a description of the person sought.

(3) A request for provisional arrest shall be stntthe competent authorities of the
requested Party either through the diplomatic cehandirect by post or telegraph or by
any other means affording evidence in writing ocegated by the requested Party. The
requesting authority shall be informed without gedéthe result of its request.

(4) The provisional arrest of the person claimealldte terminated upon the expiration of
thirty days from the date of his arrest if the resfufor his extradition shall not have been
received. However, this provision shall not prevém re-arrest or extradition of the
person claimed if the request for his extradit®neiceived subsequently.

(b) Observations on theimplementation of thearticle

323. The Kingdom of Swaziland has put in place measwigish seek to implement this
aspect of article 44. Sections 7, 8 and 16 of tkteaBition Act provide such mechanisms.
Furthermore, article 14 of the Extradition agreetrmtween South Africa and Swaziland
provides for provisional arrest. The provisionagiklatively implemented.

Article 44 Extradition

Paragraphs 11 to 13

11. A State Party in whose territory an allegecendfer is found, if it does not extradite such
person in respect of an offence to which this Btapplies solely on the ground that he or she is
one of its nationals, shall, at the request of Btate Party seeking extradition, be obliged to
submit the case without undue delay to its competetinorities for the purpose of prosecution.
Those authorities shall take their decision andduget their proceedings in the same manner as in
the case of any other offence of a grave naturesutite domestic law of that State Party. The
States Parties concerned shall cooperate with eattter, in particular on procedural and
evidentiary aspects, to ensure the efficiency ofi sirosecution.

12. Whenever a State Party is permitted under dgimektic law to extradite or otherwise
surrender one of its nationals only upon the candithat the person will be returned to that State
Party to serve the sentence imposed as a resutheftrial or proceedings for which the
extradition or surrender of the person was sougid that State Party and the State Party seeking
the extradition of the person agree with this optiand other terms that they may deem
appropriate, such conditional extradition or surgmr shall be sufficient to discharge the
obligation set forth in paragraph 11 of this argcl

13. If extradition, sought for purposes of enfogcasentence, is refused because the person

sought is a national of the requested State Pdhiy,requested State Party shall, if its domestic
law so permits and in conformity with the requirertseof such law, upon application of the
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requesting State Party, consider the enforcemethe&entence imposed under the domestic law
of the requesting State Party or the remainderdbér

@ Summary of information relevant to reviewing theimplementation of the article

324. Swaziland indicated that the provisions under mgvigave limited applicability.
Swaziland does not restrict extradition of natignal

325. Moreover, Swaziland does not make extradition dionals conditional on them
serving the remainder of their sentence in Swadilan

326. Swaziland would consider the enforcement of a @resentence in case of non-
extradition of nationals. The Extradition Agreememith South Africa provides for
extradition to be granted for purposes of enforamgentence, regardless of the period of
sentence imposed.

Article 2(1)

... Where extradition is requested in respect of es@® convicted and sentenced in
respect of such an offence in the territory of tequesting Party for the purposes of
enforcing such sentence or the balance of suclresemtextradition shall be granted
irrespective of the period of the sentence imposed.

327. There have been no such cases to date.
(b)  Observationson theimplementation of thearticle

328. Swaziland does not restrict the extradition, oogeize the conditional surrender, of
its nationals.

329. Swaziland would grant extradition for the purposesnforcing a foreign sentence, as
provided for in the treaty with South Africa. It wid not deny extradition requests on
grounds of nationality.

Article 44 Extradition

Paragraph 14

14. Any person regarding whom proceedings are beamged out in connection with any of
the offences to which this article applies shallguaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the rightel guarantees provided by the domestic law of
the State Party in the territory of which that pamds present.

(@) Summary of information relevant to reviewing the implementation of the article

330. Swaziland cited Article 21 of the Constitution 20®hich provides for the right to
fair hearing, as well as Sections 9 and 10 of tktealfition Act:

Constitution

21. (1) In the determination of civil rights andligations or any criminal charge a person
shall be given a fair and speedy public hearingpiwiti reasonable time by an independent
and impartial court or adjudicating authority e$isdied by law.
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(2) A person who is charged with a criminal offesball be-

(a) presumed to be innocent until that personasegnt or has pleaded guilty;

(b) informed as soon as reasonably practicablea itanguage which that person
understands and in sufficient detail, of the natfrhe offence or charge;

(c) entitled to legal representation at the expesfsthe government in the case of any
offence which carries a sentence of death or imprsent for life;

(d) given adequate time and facilities for the jregion of the defence;

(e) permitted to present a defence before the ceitimer directly or through a legal
representative chosen by that person;

(f) afforded facilities to examine in person ordlegal representative the witnesses called
by the prosecution and to obtain the attendanositoiesses to testify on behalf of that
person on the same conditions as those applyingttesses called by the prosecution;
and

(g) permitted to have, without payment, the asscdaof an interpreter if that person
cannot understand the language used at the trial.

Extradition Act - Sections 9, 10

9. Proceedings for committal.

(1) Any person detained under a warrant of arrest warrant for his further detention
shall, without undue delay, be brought before artcoticommittal, whereupon it shall
hold an inquiry with a view to the surrender of syp@rson to the State concerned.

(2) Subject to this Act, the court of committal Bh@oceed in the manner in which a
preparatory examination is held in the case ofragrecharged with having committed an
offence in Swaziland and shall, for the purposéatling such inquiry, have the same
powers, including the power of committing any perdor further examination and
admitting any person detained to bail, as it has@eparatory examination so held.

(3) Any deposition, statement on oath or affirmattaken, whether or not taken in the
presence of the accused person, or any recordyof@wviction or any warrant issued in
any State, or any copy or sworn translation thereay be received in evidence at any
such inquiry if authenticated in the manner in wahiforeign documents may be
authenticated to enable them to be produced incanyt in Swaziland or in the manner
provided for in the extradition agreement concerned

(4) The testimony of any witness at an inquiry rbayobtained in the same manner as in
criminal cases before magistrate’s courts.

(5) At any inquiry relating to a person alleged tave committed or to have been
convicted of an offence in any State section 10l sipply.

10. Powers and duties of court of committal.

() If, upon consideration of the evidence adduaethe inquiry, the court of committal
finds that the person brought before it is lialdebe surrendered to the State concerned
and, if such person is accused of an offence, tthexe would be sufficient reason for
putting him on trial for such offence had it be@menitted in Swaziland, it shall issue an
order committing such person to prison to awaitNheister’s decision with regard to his
surrender, at the same time informing such persanite may within fifteen days appeal
against such order to the High Court or apply ®kigh Court for habeas corpus.

(2) If the court of committal finds that the evidendoes not warrant in the issue of an
order of committal or that the required evidenc@as forthcoming within a reasonable
time,

it shall discharge the person brought before it.
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(3) The court of committal issuing the order of coittal shall forthwith forward to the
Minister a copy of the record of the proceedinggetber with such report as it may deem
necessary.

331. The issues of non-discrimination and fair treatmieave not been invoked in any
extradition cases related to UNCAC offences to.date

(b) Observations on theimplementation of thearticle

332. The Constitution of Swaziland guarantees a peraoimd a criminal or civil case a
fair and speedy public hearing within a reasondéibde by an independent and impatrtial
court. Furthermore, Sections 9 and 10 of the ExtoadAct indicate that an inquiry into
whether a person must be surrendered to a couedyesting his extradition should be
done without undue delay. Such inquiry shall fumthere be conducted in the manner of a
preparatory examination where the court has powaiegsanting him bail. A person has a
right under Section 10 to make an appeal agaigesianittal order to the High Court or
apply to the High Court for a writ of habeas corplibese mechanisms cited can be
viewed as ensuring fair treatment by the legalesysin accordance with the provision
under review.

Article 44 Extradition

Paragraph 15

15. Nothing in this Convention shall be interpretsdimposing an obligation to extradite if
the requested State Party has substantial grouoidsdlieving that the request has been made for
the purpose of prosecuting or punishing a persoracrount of that person’s sex, race, religion,
nationality, ethnic origin or political opinions cthat compliance with the request would cause
prejudice to that person’s position for any onahefse reasons.

@ Summary of information relevant to reviewing theimplementation of the article
333. Swaziland cited article 20(3) of the Constitutiamich provides as follows:

20. Equality before the law

(1) All persons are equal before and under theitaall spheres of political, economic,
social and cultural life and in every other respsudl shall enjoy equal protection of the
law.

(2) For the avoidance of any doubt, a person gi@llbe discriminated against on the
grounds of gender, race, colour, ethnic origireribirth, creed or religion, or social or
economic standing, political opinion, age or disgbi

(3) For the purposes of this section, “discrimifateans to give different treatment to
different persons attributable only or mainly teithrespective descriptions by gender,
race, colour, ethnic origin, birth, tribe, creedreligion, or social or economic standing,
political opinion, age or disability.

(4) Subject to the provisions of subsection (5)iRarent shall not be competent to enact a
law that is discriminatory either of itself or its ieffect.
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(5) Nothing in this section shall prevent Parliatnigom enacting laws that are necessary
for implementing policies and programmes aimed ettressing social, economic or
educational or other imbalances in society.

334. Sections 5 (b) and (c) and 14 of the EA provides réstrictions on surrender as
follows:

5. General restrictions on surrender

A person shall not be extradited under this Acany State, or be committed to, or kept
in, custody for the purpose of such extraditiont &ppears to the court of committal or to
the High Court on an application for habeas cormusn appeal or review against the
decision of the court of committal that -

(b) the request for his extradition (though purpgrto be made on account of an offence
specified in the extradition agreement) is in facide for the purpose of prosecuting or
punishing him on account of his race, religionjorality or political opinions;

(c) the person might, if extradited, be prejudiadhis trial or punished, detained or
restricted in his personal liberty by reason of tase, religion, nationality or political
opinions;

14. Minister’s right to order cancellation of wanta of arrest or discharge.

The Minister may at any time order the cancellabbany warrant issued under this Act,
for the arrest of any person or the discharge fomstody of any person detained under
this Act, if he is satisfied that the offence ispect of which the surrender of such person
is or may be sought, is an offence of a politideracter or that the real purpose for the
request for such surrender is to prosecute or pumi®m on account of his race, religion,
nationality or political opinions, or that he migiftsurrendered, be prejudiced at his trial
or punished, detained or restricted in his perstihatty by reason of his race, religion,
nationality or political opinions.

335. The issues of non-discrimination and fair treatmleave not been invoked in any
extradition cases to date.

(b)  Observationson theimplementation of thearticle
336. Non-discrimination on the grounds of ethnic origimd gender are not covered in the

cited provisions of the Extradition Act or the edition treaties, but in the cited article of
the Constitution.

Article 44 Extradition

Paragraph 16

16. States Parties may not refuse a request faa@ition on the sole ground that the
offence is also considered to involve fiscal matter

(@) Summary of information relevant to reviewing the implementation of the article
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337. The fact that the offence involves fiscal mattegsnot a ground for refusal under
Swaziland’s extradition law. Swaziland would exttaca person for fiscal or exchange
control offences, as permitted under its extradiaigreements.

338. In this regard article 5 of the Extradition Agreerhavith South Africa provides as
follows:

ARTICLE 5

FISCAL OFFENCES

Extradition shall be granted in accordance with phevisions of this Agreement for
offences in connection with taxes, duties, custamd exchange, only if the Contracting
Parties have so decided by Exchange of Notes pece®f any such offence or category
of offences.

339. The have been no reported cases in which exipaditivolving fiscal matters was
granted.

(b) Observations on theimplementation of thearticle

340. The fact that the offence involves fiscal mattarsiot a ground for refusal under the
Extradition Agreement with the United States of Aite although fiscal offences are not
included in the list of extraditable offences. Mover, the agreement with South Africa
specifically requires reciprocal undertakings fetradition involving fiscal offences.

341. It is recommended that Swaziland ensure that eitimadwill not be refused on the
ground that the request involves fiscal mattersaimending its legislation and ensuring
that the matter is addressed in its extraditioeaguents.

Article 44 Extradition

Paragraph 17

17. Before refusing extradition, the requestedeSRdrty shall, where appropriate, consult
with the requesting State Party to provide it wathple opportunity to present its opinions and to
provide information relevant to its allegation.

(@) Summary of information relevant to reviewing the implementation of the article
342. Swaziland indicated that it has not implementedptto®ision under review.
(b) Observations on theimplementation of thearticle

343. It is recommended that Swaziland adopt a relevagall provision or regulation
addressing the duty to consult before refusingagition.

Article 44 Extradition

Paragraph 18
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18. States Parties shall seek to conclude bilatemall multilateral agreements or
arrangements to carry out or to enhance the effecgss of extradition.

@ Summary of information relevant to reviewing theimplementation of the article

344. As stated above Swaziland has two bilateral tregRepublic of South Africa and the
USA). There are also multilateral treaties (SADCfridan Union). Under the
Commonwealth, Swaziland can extradite through tbadon Scheme on Extradition.
Moreover, Swaziland can proceed with extraditiontle& basis of reciprocity, and has
done so in the case of the outgoing request ty. Ital

(b) Observations on theimplementation of thearticle

345. In light of the limited number of extradition tréeg, it is recommended that Swaziland
ensure that it can recognize the Convention agi@ leasis for extradition in respect of
UNCAC offences.

(© Challenges, wher e applicable

346. Swaziland has identified the following challenges &ssues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Specificities in our legal system.

(d)  Technical assistance needs

347. Swaziland has indicated that the following formgeaxfhnical assistance, if available,
would assist it in better implementing the prouwmsionder review:
1. Summary of good practices/lessons learned;
2. Capacity-building programmes for authoriti@sponsible for international
cooperation in criminal matters;
3. Development of an action plan for implementatio

None of these forms of technical assistance has jpeided to-date.

Article 45 Transfer of sentenced persons

States Parties may consider entering into bilate@a multilateral agreements or
arrangements on the transfer to their territory mérsons sentenced to imprisonment or other
forms of deprivation of liberty for offences estsiiéd in accordance with this Convention in
order that they may complete their sentences there.

(@) Summary of information relevant to reviewing the implementation of the article

348. There is no treaty addressing the specific issuaofsfer of prisoners, apart from in
extradition or MLA matters.

(b) Observations on theimplementation of thearticle
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349. The Transfer of Convicted Offenders Act, No. 1601 provides for the transfer of
convicted offenders to and from Swaziland. Swarilardicated that it has not entered
into any treaties on the transfer of sentencedopsrand there has been no experience in
the transfer of such persons in corruption cases.

350. It was clarified during the country visit that tkas no need to enter into any prisoner
transfer treaties, as the transfer of prisonersbeadone on the basis of reciprocity and in
accordance with the Transfer of Convicted OffendArt, 2001. A case example
involving the transfer of a prisoner (Lisa Zikalafeom Thailand following a request by
Swaziland’s Ministry of Foreign Affairs for her rewal was referred to as an example.
The prisoner, who had been convicted of drug thiffig and sentenced to life
imprisonment in Thailand, was serving the restefdentence in Swaziland at the time of
review.

Article 46 Mutual legal assistance

Paragraph 1

1. States Parties shall afford one another the stisdeeasure of mutual legal assistance in
investigations, prosecutions and judicial proceedinin relation to the offences covered by this
Convention.

@ Summary of information relevant to reviewing the implementation of the article

351. Mutual Legal Assistance is regulated in terms af riminal Matters (Mutual
Assistance) Act 2001. Section 3 of the Act provid@sthe application of the Act to
designated countries as follows:

3. Application of Act to designated countries
This Act shall apply to such foreign country as Mimister may designate from time to
time by notice in the Gazette and referred to is Actt as the “designated country”.

352. The Act further requires any request for assistaiocdde made in writing to the
Minister of Justice and Constitutional Affairs, esntained in section 17 (1) and (2) as
follows:

17. Request for assistance generally

(1) All requests by a designated country for aasist under this Part shall be transmitted
to the Minister or an authorised officer.

(2) A request shall normally be made in writing epcin the case of emergency when it
shall be made orally and confirmed in writing fovith.

353. Swaziland has one designated country, South Afunder the MLA Act. Designation
is done by the Minister of Justice under sectiaf the Act. This can be done relatively
easy by decision of Cabinet.

354. Dual criminality is a requirement for MLA. Sectidi8 of the Act (quoted below)

makes dual criminality an optional ground for reflusDual criminality is flexibly
interpreted.
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355. Swaziland has no bilateral MLA treaties, but istp&o multilateral treaties under the
African Union, the SADC Protocol and the Harare @uonwealth Scheme on MLA.

356. In the last 3 years, there have been 9 outgoingestq for MLA and 4 incoming
requests (from South Africa, Lesotho, Zambia arel@SCE, all of which were pending
at the time of the country visit). All of the incamg requests related to fraud, corruption
and money laundering. No requests for MLA have be@msed by Swaziland to date.

357. The CPA case is an example of an outgoing requéss. was a money laundering
investigation, and also an MLA request was madelé@muments and records in relation to
properties held in the name of the suspects infSAfrica, Tanzania, Australia and the
UK.

358. Requests for assistance are directed to the Mingtelustice and Constitutional
Affairs, who then transmits them to the DirectoPaiblic Prosecutions (DPP) for action.

359. The National Prosecution Authority (NPA) has seaahdbfficers to the DPP's
chambers to assist in the investigation and prdeecwf serious criminal cases. The
current Commissioner of the Anti-Corruption Comnugss Advocate Thanda
Mngwengwe, is proof that such cooperation existveeth South Africa and Swaziland, as
he was first seconded to the DPP's chambers agddppointed as Commissioner of the
ACC.

(b) Observations on theimplementation of the article

360. MLA under the Criminal Matters (Mutual Assistanc&yt is limited to countries
designated in terms of the provisions of the Aatri@ntly only South Africa) by the
Minister of Justice, who under the same Act is #l@competent authority for making or
receiving requests for MLA from and to other jurgtobns. In practice, however, requests
are received through the Ministry of Foreign Af&airSwaziland can also cooperate
through the Commonwealth Scheme Relating to Muftsglistance in Criminal Matters
(Harare Scheme), although there has been no erperie its application.

361. After a request is received (for example, by thenistry of Foreign Affairs) it is
referred to the Minister of Justice, who is the petent authority to deal with such
requests. The Minister has delegated that fun¢tiaghe DPPs’ Office.

362. Dual criminality is an optional requirement for MLad hence the provision of MLA
may be limited to the extent that Swaziland hascniatinalized all the offences under the
Convention. However, it was explained that in cdasng dual criminality issues, the
authorities would consider the underlying condather than the strict terminology of the
offence. In practice no cases have been refusédedmasis of dual criminality.

363. In the absence of data on MLA requests receivedexeduted, it is not possible for
the reviewers to assess the effective implememtatib the article in practice. The
observations in the introduction are referred to.

Article 46 Mutual legal assistance
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Paragraph 2

2. Mutual legal assistance shall be afforded to thkest extent possible under relevant
laws, treaties, agreements and arrangements of rdgpiested State Party with respect to
investigations, prosecutions and judicial proceegirn relation to the offences for which a legal
person may be held liable in accordance with agtizb of this Convention in the requesting State
Party.

(@) Summary of information relevant to reviewing the implementation of the article

364. Section 18 of the Criminal Matters (Mutual Assistar) Act does not preclude legal
assistance in respect of legal person, as it ordyiges grounds for refusal of assistance
under the following circumstances:

18. Refusal of request for assistance

(1) The Minister may refuse a request by a desaghabuntry for assistance under this
Part if in the opinion of the Minister the criminalatter concerns -

(a) conduct which would not constitute an offenoder the law of Swaziland,;

(b) an offence or proceedings of a political cheegor

(c) conduct in relation to which the person accuseduspected of having committed an
offence has been acquitted or convicted by a enuhte designated country.

(2) Without prejudice to subsection (1), the Miarsiay refuse to comply in whole or in
part with a request under this Part -

(a) if it appears to the Minister that grantingtioé request would be contrary to the laws
of Swaziland or would prejudice the security, ingional relations or other essential
public interest of Swaziland;

(b) if the Minister has reasonable grounds to beli¢hat granting the request would
facilitate the prosecution or punishment of a persa account of that person’s race,
religion, nationality or political opinions or walicause prejudice for any of these reasons
to any person affected by the request;

(c) if the Minister is satisfied that the stepsuiegd to be taken in order to comply with
the request cannot under the laws of Swazilandikentin respect of the criminal matter
to which the request relates if it has arisen im8land.

(3) For the purposes of subsection (1), an offestadl be of a political character if it is an
offence within the scope of any international cartian to which both Swaziland and the
designated country are parties and which imposetherparties thereto an obligation
either to extradite or prosecute the person accokt#te commission of that offence.

365. Moreover, as noted under UNCAC article 26, Swadlaacognizes the criminal
liability of legal persons. For example, sectio8 38 the CP&E and section 3 (1), (2) and
(3) of the Companies Act 2009 are relevant.

CP&E

Liability to punishment in case of offences by amgie bodies, partnerships, etc.

338. (1) In any criminal proceedings under anyuséator statutory regulation or at

common law against a company, the secretary amy elrector or manager or chairman

thereof in Swaziland may, unless it is otherwigeaed or provided, be charged with the
offence and shall be liable to be punished therefoless it is proved that he did not take
part in the commission of such offence, and thatched not have prevented it.

Companies Act 2009
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3. (1) This Act shall apply to a company incorpecaunder this Act, foreign company
and, save as is otherwise provided herein, to &tieyx company incorporated under the
repealed Act.

(2) Any reference in this Act, express or implied,the date of incorporation of an
existing company, shall be construed as a referemt¢lee date on which such company
was originally incorporated.

(3) Nothing contained in this Act shall affect anght or privilege acquired or liability
incurred by any existing company or foreign compamhether by agreement or
otherwise, before the commencement of this Act, affiect the validity of the
memorandum and articles of any such existing companthe memorandum of an
external company in force, or deemed to be in faiceuch commencement and not in
conflict with the provisions of this Act.

366. No examples of implementation were provided. Sveauil referred to two outgoing
requests involving legal persons. No incoming retgibave been received for assistance
related to offences committed by legal persons.

(b) Observations on theimplementation of thearticle

367. There are no legal obstacles under the Act to tle@igion of MLA for offences
involving legal persons. Moreover, Swaziland redngs the criminal liability of legal
persons. However, there has been no experiendeeiagplication of these measures in
practice.

Article 46 Mutual legal assistance

Subparagraphs 3 (a) to (i)

3. Mutual legal assistance to be afforded in acamick with this article may be requested
for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items anger evaluations;

() Providing originals or certified copies of relent documents and records, including
government, bank, financial, corporate or businesords;

(9) ldentifying or tracing proceeds of crime, profye instrumentalities or other things for
evidentiary purposes;

(h) Facilitating the voluntary appearance of persan the requesting State Party;

(i) Any other type of assistance that is not comtrep the domestic law of the requested
State Party;

@ Summary of information relevant to reviewing theimplementation of the article

368. Swaziland can afford a wide range of CMMAA, as mttl in sections 19-26 of the
Act.

369. Forincoming requests, sections 19-24 of the CMMa&XA relevant.

19. Assistance in locating or identifying persam&waziland
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(1) A request may be transmitted by a designatehtcy for assistance in identifying or

locating any person believed to be in Swaziland wdwd give evidence for the purposes
of, or who is or might be concerned in, or affecksd any criminal proceedings in the
designated country.

(2) Any such request shall —

(a) state the purpose for which the informationudtibat person is requested; and

(b) contain such information as is available to tihesignated country as to the
whereabouts of that person and such other infoomats may facilitate the identification

of that person in Swaziland.

20. Assistance in examination of witnesses in Slaadi

(1) A request may be transmitted by a designatedntcy for assistance in the
examination of witnesses in Swaziland for the pagsoof any criminal proceedings in the
designated country.

(2) Any such request shall specify as appropriatk $o0 far as the circumstances of the
case permit —

(a) the names and addresses or official desigreatbthe withesses to be examined;

(b) the questions to be put to the witnesses ostibgect matter about which they are to be
examined,;

(c) whether the witnesses should be examined ovaliy writing;

(d) whether the witnesses should be examined dnayatolemn affirmation; and

(e) any provisions of the laws of the designatedntty as to the manner of taking
evidence relevant to its admissibility in that ctoyn

(3) Subject to the provisions of the Criminal Prhaee and Evidence Act, 1938, the
accused person or his legal representative magcdattee examination of withesses and
may examine such witnesses.

21. Assistance in arranging personal attendaneatnésses in designated country

(1) A request may be transmitted by a designatedtcy for assistance in facilitating the
personal attendance of witnesses before a cotheidesignated country.

(2) Any such request shall specify —

(a) the subject matter upon which the witnessés e examined;

(b) the reason for which the personal appearantdgeoiitness is required; and

(c) details of the travelling, subsistence and o#genses payable by the designated
country in respect of the personal appearanceeoivitness.

(3) The Minister shall refuse to comply with a regumade under subsection (1) if the
person concerned does not on reasonable groundsrddo the transfer.

(4) Where a person in custody is being transfepigduant to a request under subsection
(1), the Minister shall notify the designated courdf the date when that person shall be
released from custody and the date when he sheuldtbrned to Swaziland

(5) The competent authority in the designated agusttall keep the person so transferred
in custody for as long as his presence as a witisessquired and shall return him to
Swaziland when his presence is no longer required.

(6) The period during which the person so transteis kept in custody in the designated
country shall be deemed for all purposes to bgénmd served in custody in Swaziland.

22. Assistance in obtaining evidence by other means

When a request for assistance in obtaining evidam&@waziland by any of the means
stated in section 6 for the purposes of any crihpmaceedings in a designated country,
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the request shall specify as appropriate and aasfdhe circumstances of the case may
permit —

(a) the documents, records or property to be irnsdeproduced, photographed, copied or
transmitted,;

(b) the samples of any property to be taken, exadhor transmitted; or

(c) the site to be viewed or photographed.

23. Assistance in production of judicial and officiecords

(1) Where compliance with a request under this Resblves the transmission to the
designated country of any document, record or ptgpte Minister may —

(a) postpone the transmission of such documengrdeor property if it is required in
connection with proceedings in a court or commis®binquiry in Swaziland, in which
case certified copies of the document or record beagrovided pending the transmission
of the original;

(b) refuse to effect the transmission of such damimrecord or property unless the
designated country agrees to protect the intesddtsird parties in the document, record
or property.

(2) A document, record or property transmitted tdesignated country pursuant to a
request under subsection (1) shall be returneldeid/inister when it is no longer required
in connection with the criminal matter in respetcivbich the request was made, or unless
the Minister has indicated that he does not reghieereturn of such document, record or

property.

24. Assistance for service of documents in Swadilan

(1) A request for assistance in the service of dwnits in Swaziland for the purposes of
any criminal proceedings in a designated countafl $fe accompanied by the documents
to be served.

(2) The Minister shall use his best endeavoursateelthe document served in accordance
with the request unless such service is contrargny other law for the time being in
force.

(3) If the document is served, the Minister shahsmit to the appropriate authority in the
designated country a certificate of service ofdbeument or if it has not been served, the
reasons which have prevented the service of therdeat.

370. For outgoing requests, section 6 of the CMMAA pdm& for assistance that

Swaziland may request in obtaining evidence asvid|

6. Assistance in obtaining evidence

Where there are reasonable grounds to believeethidence for the purposes of any
criminal proceedings may be obtained if in a desigd country —

(a) evidence is taken from any person,;

(b) judicial, official or other records or documerire produced;

(c) samples of any matter or things are taken amened; or

(d) any site or thing is viewed or photographed,

a request may be transmitted to the appropriatboaty in the designated country
requesting that the evidence be so obtained fopuaingose of such proceedings.

371. No examples of implementation were provided.

(b)

Observations on the implementation of the article
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372. The Criminal Matters (Mutual Assistance) Act in tsaes 5-16 enables the competent
authority in Swaziland to render and request as3tt in the following areas:

» obtaining evidence;

» identifying and locating persons;

» obtaining articles or things by search and seizure;

* arranging attendance of witnesses;

» securing transfer of prisoners;

e serving of documents;

» tracing proceeds of serious offences;

e production of judicial and official records;

» forfeiture of proceeds of serious offences and peey penalty orders; and
» obtaining restraining orders.

Article 46 Mutual legal assistance

Subparagraphs 3 (j) and (k)

3. Mutual legal assistance to be afforded in acemick with this article may be requested
for any of the following purposes:

(j) Identifying, freezing and tracing proceeds dhte in accordance with the provisions of
chapter V of this Convention;

(k) The recovery of assets, in accordance with phevisions of chapter V of this
Convention.

@ Summary of information relevant to reviewing the implementation of the article
373. Interms of incoming requests, sections 25-27 {GMMAA are relevant.

25. Assistance in tracing the proceeds of seriffienoes

(1) The appropriate authority in a designated tgumay request for assistance in
identifying, locating and assessing the value gf@moperty believed to have been derived
or obtained either directly or indirectly from, tor have been used in, or in connection
with, the commission of a serious offence, andeveld to be within Swaziland.

(2) Any such request shall contain information anig the nature and location of the
property and any person in whose possession oratahé property is believed to be held
in Swaziland.

26. Seizure and confiscation of proceeds of serdience

(1) Where —

(a) the appropriate authority in a designated agunéquests the Minister to make

arrangements for the enforcement of —

() a forfeiture order made in respect of a seriofisnce against property that is believed
to be located in Swaziland; or

(ii) a pecuniary penalty order made in respect sé@ous offence where some or all of the
property available to satisfy the order is beliet@tie located in Swaziland; and

(b) the Minister is satisfied that —

() the person has been convicted of the offenid; a
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(ii) conviction and the order are not subject talar appeal in the designated country, the
Minister may authorise the Director of Public Pmgens in writing to apply for the
registration of the order in the High Court.

(2) Where the appropriate authority in a designataahtry requests the Minister to make
arrangements for the enforcement of a restrainidgranade in that country in respect of
a serious offence against property that is belieiwetie located within Swaziland, the
Minister may authorise the Director of Public Pmgens in writing to apply for the
registration of the order in the High Court.

(3) Where the Director of Public Prosecutions hpgliad for registration in the High
Court or a forfeiture order or a pecuniary penaltger under subsection (1) or a
restraining order under subsection (2), the Highr€shall register the order accordingly.

27. Effect of registration of forfeiture order, p@éary penalty order or restraining order

A forfeiture order, a pecuniary penalty order gestraining order registered under section
26 shall have effect and may be enforced as ifdtewa forfeiture order, a pecuniary
penalty order or a restraining order made by thghHZourt under the Serious Offences
(Confiscation of Proceeds) Act, 2000.

374. In terms of outgoing requests, Sections 14 and ebpectively of the CMMAA
provide for assistance tracing proceeds of seraftences and assistance in relation to
forfeiture and pecuniary penalty orders as follows:

14. Assistance in tracing proceeds of serious oéfien

Where —

(a) in Swaziland a person has been convicted efialus offence or has been or is about
to be charged with a serious offence; and

(b) there are reasonable grounds to believe thatepds were gained from the
commission of the offence by that person, and dmhase proceeds are in a designated
country,

a request may be transmitted to the appropriateodtit in that country requesting that
assistance be given in that country in identifyilogating or assessing the value of such
proceeds.

15. Assistance in relation to forfeiture and peamnpenalty orders

Where under the Serious Offences (Confiscatiorrotéeds) Act, 2001 —

(a) a forfeiture order or a pecuniary penalty ordeil restraining order has been made
against any person in respect of a serious offearue;

(b) there are reasonable grounds to believe tleat tls in a designated country —

() property available for the satisfaction of fecuniary penalty order; or

(i) property to which the forfeiture order relates

a request may be transmitted to the appropriatboaty in the designated country
requesting that the order be enforced in the dasgghcountry in accordance with the
terms of the request and subject to the law of¢bantry.

375. No examples of implementation were provided.
(b) Observations on theimplementation of thearticle

376. Swaziland’s legislation allows for assistance topbevided in respect of the matters
addressed in the provision under review.
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Article 46 Mutual legal assistance

Paragraphs4 and 5

4. Without prejudice to domestic law, the competmuhorities of a State Party may,
without prior request, transmit information relagjrto criminal matters to a competent authority
in another State Party where they believe that siébrmation could assist the authority in
undertaking or successfully concluding inquiriesdariminal proceedings or could result in a
request formulated by the latter State Party purdua this Convention.

5. The transmission of information pursuant to gaeph 4 of this article shall be without
prejudice to inquiries and criminal proceedingstiire State of the competent authorities providing
the information. The competent authorities recejuvine information shall comply with a request
that said information remain confidential, even pamarily, or with restrictions on its use.
However, this shall not prevent the receiving Sttty from disclosing in its proceedings
information that is exculpatory to an accused parsim such a case, the receiving State Party
shall notify the transmitting State Party prior tioe disclosure and, if so requested, consult with
the transmitting State Party. If, in an exceptiorse, advance notice is not possible, the
receiving State Party shall inform the transmitti8gte Party of the disclosure without delay.

(@) Summary of information relevant to reviewing the implementation of the article

377. Swaziland indicated that its authorities, espegitle police, may share information
spontaneously through various law enforcement adlannncluding INTERPOL and
sporadic MOUs among police departments, like withl¥lozambique police.

378. A Crime intelligence information sharing systemused to transmit information to
other countries, including INTERPOL notices. Adaital channels for informal
information sharing are outlined under article 48o.

379. For example, when suspects move across the b@wadegziland police alerts the South
African police so they can trace the suspect.

380. If Swaziland were to receive information spontarsdpuits law enforcement
authorities would honour a request to keep thisrmbtion confidential. The intelligence
is included in INTERPOL files with limited accessdesignated personnel who are bound
by secrecy obligations. The information would beited in terms of access to those staff
members who need to handle the information.

381. No examples of implementation were provided.
(b) Observations on theimplementation of thearticle

382. The reviewers were satisfied with the informatioovyided. The following provision
is also considered relevant.

CMMAA

Act not to preclude other forms of assistance

4. Nothing in this Act shall prevent the provisionobtaining of international assistance
in criminal matters otherwise than in accordanat whis Act.
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Article 46 Mutual legal assistance

Paragraph 8

8. States Parties shall not decline to render muleigal assistance pursuant to this article
on the ground of bank secrecy.

(@) Summary of information relevant to reviewing the implementation of the article

383. Swaziland indicated that bank secrecy is not a rgtodor refusal under the
CMMLAA. Swaziland allows seizure and confiscatidipooceeds (article 26).

384. In the Andrea Nassi case, money was moved arouteriland and South Africa
and Swaziland provided assistance, including ban&rds.

(b)  Observationson theimplementation of thearticle

385. There appear to be no obstacles to the provisidilLe arising from bank secrecy.

Article 46 Mutual legal assistance

Subparagraph 9 (a)

9. (a) A requested State Party, in responding t@guest for assistance pursuant to this
article in the absence of dual criminality, shalke into account the purposes of this Convention,
as set forth in article 1,

@ Summary of infor mation relevant to reviewing theimplementation of the article

386. As stated above, the dual criminality requirememtMLA is flexibly interpreted by
Swaziland.

387. No examples of implementation were provided.

(b)  Observationson theimplementation of thearticle

388. As noted above, dual criminality is an optionaluiegment for MLA and hence the
provision of MLA may be limited to the extent tiavaziland has not criminalized all the
offences under the Convention. However, it was @&@rpd that in considering dual

criminality issues, the authorities would consitieg underlying conduct rather than the
strict terminology of the offence.

Article 46 Mutual legal assistance

Subparagraphs 9 (b) and (¢)

9.(b) States Parties may decline to render asst&grursuant to this article on the ground
of absence of dual criminality. However, a requesiate Party shall, where consistent with the
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basic concepts of its legal system, render assistdhat does not involve coercive action. Such
assistance may be refused when requests involviersalf a de minimis nature or matters for
which the cooperation or assistance sought is alddl under other provisions of this Convention;

9. (c) Each State Party may consider adopting suelsures as may be necessary to enable
it to provide a wider scope of assistance purstiarthis article in the absence of dual criminality.

@ Summary of information relevant to reviewing theimplementation of the article

389. Dual criminality is a non-mandatory ground for r&dl There have been no cases
where Swaziland refused mutual legal assistanceewen the ground of dual criminality
or otherwise.

390. Regarding non-coercive action, such assistancedmogllprovided in the absence of
dual criminality. No information was provided on athmeasures Swaziland considers to
be coercive and no examples were provided.

391. Regarding de minimis requests, there is no lawaticy on the issue and there have
been no such cases. Swaziland would considerghe ishen it arises.

(b) Observations on theimplementation of thearticle
392. Swaziland has not refused any MLA requests to date.

393. However, it is recommended that Swaziland adoptsomes to ensure that, where
assistance is refused on grounds of dual crimipathiat non-coercive assistance is
provided.

Article 46 Mutual legal assistance

Paragraph 10

10. A person who is being detained or is servingeatence in the territory of one State
Party whose presence in another State Party isestpa for purposes of identification, testimony
or otherwise providing assistance in obtaining evide for investigations, prosecutions or
judicial proceedings in relation to offences cowkt®y this Convention may be transferred if the
following conditions are met:

(a) The person freely gives his or her informedsemt;

(b) The competent authorities of both States Parsigree, subject to such conditions as
those States Parties may deem appropriate.

@ Summary of information relevant to reviewing theimplementation of the article

394. For incoming requests, see section 21(4) of theni@eal Matters (Mutual Assistance)
Act 2001.:

21. Assistance in arranging personal attendaneatonésses in designated country

(1) A request may be transmitted by a designateadtcy for assistance in facilitating the
personal attendance of witnesses before a cothtidesignated country.

(2) Any such request shall specify -
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(a) the subject matter upon which the witnessés e examined;

(b) the reason for which the personal appearanteeofitness is required; and

(c) details of the travelling, subsistence and o#enses payable by the designated
country in respect of the personal appearanceeofvitness.

(3) The Minister shall refuse to comply with a regumade under subsection (1) if the
person concerned does not on reasonable groundsrddn the transfer.

(4) Where a person in custody is being transfepigduant to a request under subsection
(1), the Minister shall notify the designated courdf the date when that person shall be
released from custody and the date when he sheuldtbrned to Swaziland.

(5) The competent authority in the designated agusttall keep the person so transferred
in custody for as long as his presence as a witisessquired and shall return him to
Swaziland when his presence is no longer required.

(6) The period during which the person so transteis kept in custody in the designated
country shall be deemed for all purposes to bgénmd served in custody in Swaziland.

395. For outgoing requests, see section 10 of the Cahiratters (Mutual Assistance) Act
2001:

10. Assistance in securing transfer of prisoners

(1) Where there are reasonable grounds to belleateat prisoner in a designated country
could give evidence for the purpose of any crimipabceedings, request may be
transmitted to the appropriate authority in theigiested country requesting that the
prisoner be transferred to Swaziland to give ewderfor the purposes of such
proceedings.

(2) The appropriate authority in the designatedntgushall notify the Minister of any
conditions under which the prisoner may be tramsterand the Minister shall, except
where he is unable to do so or that the appropaiatieority waives the observance of such
conditions, ensure that those conditions are oleserv

(3) Subject to any conditions as may be prescrimgdhe designated country in any
particular cases, the provisions of the Correcti@eavices Act, 1964, with respect —

(a) to the conditions of imprisonment;

(b) to the treatment; and

(c) to the transfer from prison,

of a prisoner, shall apply in so far as they anpabte of application in relation to the
prisoner who is in Swaziland pursuant to a reqomegte under subsection (1).

(4) Nothing in this section shall be construed @sferring any rights on the prisoner.

(5) In this section "prisoner” in relation to a @gmted country means a person who is
being held in custody or sentenced for or undeeresice of imprisonment for any
offence against the law of that country.

12. Immunities and privileges

(1) Subject to subsection (2), a person who iswaZland pursuant to a request under
section 9 or 10 -

(@) is not liable to be detained, prosecuted orighed for any offence that is alleged to
have been committed or that was committed befoee prson’s departure from the

designated country to which the request was made;

(b) shall not be compelled to give evidence intrefato any -

(i) proceedings other than the proceedings in timaiical matter to which the request

relates; or
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(i) matter, if he would not be compelled to do isoSwaziland or in the designated
country to which the request was made.

(2) The provisions of subsection (1) shall not gpplrelation to a person who -

(a) leaves Swaziland and returns otherwise thasuamt to the same or another request;
or

(b) has had an opportunity of leaving Swaziland llag remained in Swaziland after the
expiration of period of 15 days from the date wherwas notified by the minister that his
presence in Swaziland was no longer required ®ptirpose of the request.

396. There have been no cases of prisoner transfer dgyoges of giving testimony or
provision of evidence.

(b)  Observationson theimplementation of thearticle

397. The provision is legislatively implemented (sectiii{3) CMMAA).

Article 46 Mutual legal assistance

Paragraphs 11 and 12
11. For the purposes of paragraph 10 of this aeticl

(@) The State Party to which the person is transférshall have the authority and
obligation to keep the person transferred in cugtathless otherwise requested or authorized by
the State Party from which the person was tranefrr

(b) The State Party to which the person is tramsférshall without delay implement its
obligation to return the person to the custody loé State Party from which the person was
transferred as agreed beforehand, or as otherwigeeed, by the competent authorities of both
States Parties;

(c) The State Party to which the person is tramsféishall not require the State Party from
which the person was transferred to initiate exitiad proceedings for the return of the person;

(d) The person transferred shall receive creditdervice of the sentence being served in the
State from which he or she was transferred for tepent in the custody of the State Party to
which he or she was transferred.

12. Unless the State Party from which a persorpide transferred in accordance with
paragraphs 10 and 11 of this article so agreest fferson, whatever his or her nationality, shall
not be prosecuted, detained, punished or subjectehy other restriction of his or her personal
liberty in the territory of the State to which thagrson is transferred in respect of acts, omission
or convictions prior to his or her departure frotmet territory of the State from which he or she
was transferred.

@ Summary of information relevant to reviewing theimplementation of the article

398. Swaziland indicated that it has not implemented pheagraphs under review and
referred to the information provided under artié paragraph 10.

(b)  Observationson theimplementation of thearticle

399. Section 10(2) of the Act provides that the Ministball ensure that any conditions on
prisoner transfer imposed by the requested auyharg observed, except where this is not
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possible or the requested authority waives observai such conditions. The obligation
to keep the person in custody and to return hinftis®fUNCAC art. 46(11)(a) and (b)) is
not addressed in the legislation, except on theqiahe requested country under section
21(5) of the Act. It is recommended that Swaziladdpt a corresponding provision.

Article 46 Mutual legal assistance

Paragraph 13

13. Each State Party shall designate a central auity that shall have the responsibility
and power to receive requests for mutual legal sdaece and either to execute them or to
transmit them to the competent authorities for akea. Where a State Party has a special region
or territory with a separate system of mutual legasistance, it may designate a distinct central
authority that shall have the same function fortthegion or territory. Central authorities shall
ensure the speedy and proper execution or trangmnissf the requests received. Where the
central authority transmits the request to a corepetAuthority for execution, it shall encourage
the speedy and proper execution of the requedtdogampetent authority. The Secretary-General
of the United Nations shall be notified of the cahauthority designated for this purpose at the
time each State Party deposits its instrument dffication, acceptance or approval of or
accession to this Convention. Requests for mudggll lassistance and any communication related
thereto shall be transmitted to the central autties designated by the States Parties. This
requirement shall be without prejudice to the rigiita State Party to require that such requests
and communications be addressed to it through dipliic channels and, in urgent circumstances,
where the States Parties agree, through the Intéwnal Criminal Police Organization, if
possible.

@ Summary of information relevant to reviewing the implementation of the article

400. The Central Authority for MLA in Swaziland is theirBctor of Public Prosecutions
(DPP). As stated above, requests for assistanceir@ated to the Minister of Justice and
Constitutional Affairs, who then transmits themtke Director of Public Prosecutions
(DPP) for action.

401. The DPP’s office has designated an officer to spadly handle MLA matters and is
responsible for ensuring that the cases are harglleskly and properly. The National
Prosecution Authority (NPA) has seconded officerthe DPP's chambers to assist in the
investigation and prosecution of serious crimiredes.

402. Requests are normally received by the Ministry afelgn Affairs through diplomatic
channels. Requests can also be received througeRNOL.

403. No depositary notification was made to the Unitedtibhs at the time Swaziland
ratified UNCAC in 2012 (Depositary Notification C500.2012. TREATIES-XVIII.14).

(b)  Observationson theimplementation of thearticle
404. In the absence of any data on the length of timexecute requests, including a
number of reported pending cases, it is recommeridatl Swaziland take steps to

streamline MLA procedures in respect of UNCAC offes, including the institutional
setup.
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405. As noted below under paragraph 23, it is recommanti@at Swaziland consider
adopting MLA Guidelines, regulations or operatinmggedures to spell out the procedure
for handling requests and timeframes for execution.

406. Swaziland should send the aforementioned informatiiothe Chief, Treaty Section,
Office of Legal Affairs, Room M-13002, United Nati®, 380 Madison Ave, New York,
NY 10017 and copy the Secretary of the Confereridhe States Parties to the United
Nations Convention against Corruption, Corruptiod &conomic Crime Branch, United
Nations Office on Drugs and Crime, Vienna Interoiaél Centre, P.O. Box 500, 1400
Vienna, Austria (uncac.cop@unodc.org).

Article 46 Mutual legal assistance

Paragraph 14

14. Requests shall be made in writing or, wheresips, by any means capable of
producing a written record, in a language accepgalib the requested State Party, under
conditions allowing that State Party to establishteenticity. The Secretary-General of the United
Nations shall be notified of the language or langesiacceptable to each State Party at the time it
deposits its instrument of ratification, acceptamceapproval of or accession to this Convention.
In urgent circumstances and where agreed by theeSRarties, requests may be made orally but
shall be confirmed in writing forthwith.

@ Summary of information relevant to reviewing the implementation of the article

407. Requests must be made in English, although thisoisspecified in the CMMAA.
Section 17, CMMAA (quoted below) sets out the formeguirement.

408. No depositary notification was made to the Unitedtibhs about the acceptable
language at the time Swaziland ratified UNCAC in120(Depositary Notification
C.N.500.2012.TREATIES-XVIII.14).

(b)  Observationson theimplementation of thearticle

409. In urgent situations, Swaziland would accept a estjumade orally if confirmed in
writing forthwith (section 17(2) CMMAA).

410. Swaziland should send the aforementioned informatiiothe Chief, Treaty Section,
Office of Legal Affairs, Room M-13002, United Nati®, 380 Madison Ave, New York,
NY 10017 and copy the Secretary of the Confereridhe States Parties to the United
Nations Convention against Corruption, Corruptiond &conomic Crime Branch, United
Nations Office on Drugs and Crime, Vienna Interoiaél Centre, P.O. Box 500, 1400
Vienna, Austria (uncac.cop@unodc.org).

Article 46 Mutual legal assistance

Paragraphs 15 and 16

15. A request for mutual legal assistance shaltaion
(a) The identity of the authority making the reques
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(b) The subject matter and nature of the invesitgatprosecution or judicial proceeding to
which the request relates and the name and furetdthe authority conducting the investigation,
prosecution or judicial proceeding;

(c) A summary of the relevant facts, except intimhato requests for the purpose of service
of judicial documents;

(d) A description of the assistance sought andildetd any particular procedure that the
requesting State Party wishes to be followed;

(e) Where possible, the identity, location and evadiity of any person concerned; and

(f) The purpose for which the evidence, informatioaction is sought.

16. The requested State Party may request addltinf@amation when it appears necessary
for the execution of the request in accordance witldomestic law or when it can facilitate such
execution.

@ Summary of information relevant to reviewing theimplementation of the article
411. Swaziland cited section 17 of the CMMAA.

17. Request for assistance generally

(1) All requests by a designated country for aasist under this Part shall be transmitted
to the Minister or an authorised officer.

(2) A request shall normally be made in writing epcin the case of emergency when it
shall be made orally and confirmed in writing favith.

(3) A request shall -

(a) specify the nature of the assistance requested;

(b) contain information appropriate to the assistasought as specified in this Part;

(c) state any time limit within which compliancetlvithe request is desired and reasons
therefor;

(d) contain the following information:

() the identity of the agency or authority initrag the request;

(i) the identity of the accused person; and

(iif) whether or not criminal proceedings have beestituted;

(e) where criminal proceedings have been instituiedshall contain the following
information:

() the court exercising jurisdiction in the prode®s;

(i) the identity of the accused person,;

(iii) the offence of which that person stands aedysnd a summary of the facts;

(iv) the stage reached in the proceedings;

(v) any date fixed for further stages in the praiiegs;

() where criminal proceedings have not been insd, state the offence which the
designated country has reasonable grounds to belave been committed, with a
summary of the known facts; and

(g) any other information that may assist in giveftect to the request.

(b) Observations on theimplementation of thearticle

412. Swaziland’s legislation addresses the requirematse provision under review.

Article 46 Mutual legal assistance

Paragraph 17
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(@)

17. A request shall be executed in accordance tiw#ghdomestic law of the requested State
Party and, to the extent not contrary to the doindaiv of the requested State Party and where
possible, in accordance with the procedures sptifi the request.

Summary of information relevant to reviewing the implementation of the article

413. Swaziland cited section 18 (2) of the CMMAA, whidbals with grounds for refusal.

(b)

18. Refusal of request for assistance

(2) Without prejudice to subsection (1), the Miarsiay refuse to comply in whole or in

part with a request under this Part -

(a) if it appears to the Minister that grantingtioé request would be contrary to the laws
of Swaziland or would prejudice the security, inional relations or other essential
public interest of Swaziland;

Observations on the implementation of the article

414. Requests are executed in accordance with the SamdZihws and, where possible, any

procedures specified in the request (see, e.dipae2(2) CMMAA quoted below).

Article 46 Mutual legal assistance

Paragraph 18

(@)

18. Wherever possible and consistent with fundaah@ninciples of domestic law, when an
individual is in the territory of a State Party ainds to be heard as a witness or expert by the
judicial authorities of another State Party, thesfiState Party may, at the request of the other,
permit the hearing to take place by video confegeifidt is not possible or desirable for the
individual in question to appear in person in tlegritory of the requesting State Party. States
Parties may agree that the hearing shall be conellidly a judicial authority of the requesting
State Party and attended by a judicial authorityttedf requested State Party.

Summary of information relevant to reviewing the implementation of the article

415. Swaziland cited Section 20, CMMLAA.

20. Assistance in examination of witnesses in S\aadi

(1) A request may be transmitted by a designatedntcp for assistance in the
examination of witnesses in Swaziland for the pagsoof any criminal proceedings in the
designated country.

(2) Any such request shall specify as appropriatk $0 far as the circumstances of the
case permit —

(a) the names and addresses or official desigreatibthe withesses to be examined;

(b) the questions to be put to the witnesses osuibgect matter about which they are to be
examined,;

(c) whether the witnesses should be examined avaliy writing;

(d) whether the witnesses should be examined dnavagolemn affirmation; and

(e) any provisions of the laws of the designatedntry as to the manner of taking
evidence relevant to its admissibility in that ctiyn
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(3) Subject to the provisions of the Criminal Pdwe and Evidence Act, 1938, the
accused person or his legal representative magcdattee examination of witnesses and
may examine such witnesses.

416. Swaziland indicated that the Electronic Evidencé daes not preclude the possibility
of hearings by videoconferencing and allows for @dibility in court of evidence
obtained through any electronic medium (Sectiorahough there have been no cases.

(b)  Observationson theimplementation of thearticle

417. Swaziland's legislation does not preclude the exation of witnesses as provided for
in the paragraph under review.

Article 46 Mutual legal assistance

Paragraph 19

19. The requesting State Party shall not transmitige information or evidence furnished
by the requested State Party for investigationssecutions or judicial proceedings other than
those stated in the request without the prior cahgé the requested State Party. Nothing in this
paragraph shall prevent the requesting State P&dyn disclosing in its proceedings information
or evidence that is exculpatory to an accused perbothe latter case, the requesting State Party
shall notify the requested State Party prior to theclosure and, if so requested, consult with the
requested State Party. If, in an exceptional casivance notice is not possible, the requesting
State Party shall inform the requested State Pairtyre disclosure without delay.

(@) Summary of information relevant to reviewing the implementation of the article
418. Swaziland cited sections 32 and 11 of the CMMLAA.

32. Limitation of use of information

Unless with the consent of the Minister, no infotima obtained in response to a request
for assistance under this Act shall be used in eciion with any matter other than the
criminal matter in respect of which the request wasle.

11. Restriction on use of evidence

No evidence obtained under section 6 or given lyypsrson or prisoner under section 9
or 10, or any article or thing seized pursuant tecuest under section 8, shall be admitted
or otherwise used for the purpose of any proceadatiger than the criminal proceedings
for which the evidence, article or thing was obt¢ainseized or given without the consent
in writing of the appropriate authority in the dgsated country to which the request was

made.

419. Information that is exculpatory to an accused wob&le to be disclosed under
domestic laws, but Swaziland would consult with tleguesting State prior to the
disclosure.

(b) Observations on theimplementation of thearticle

420. Swaziland's law corresponds to the provision underew.
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Article 46 Mutual legal assistance

Paragraph 20
20. The requesting State Party may require thatréygiested State Party keep confidential
the fact and substance of the request, exceptet@xtent necessary to execute the request. If the

requested State Party cannot comply with the reguént of confidentiality, it shall promptly
inform the requesting State Party.

(@) Summary of information relevant to reviewing the implementation of the article
421. Swaziland cited section 30 of the CCMMLAA.

30. Confidentiality

Any request as well as any information or matdtahished in compliance with any such
request under this Act shall be kept confidentrad ahall not be disclosed to any person
for any purpose other than that for which the regjwas made.

(b) Observations on theimplementation of thearticle

422. The provision is legislatively implemented.

Article 46 Mutual legal assistance

Paragraph 21
21. Mutual legal assistance may be refused:
(a) If the request is not made in conformity wite provisions of this article;

(b) If the requested State Party considers thatetten of the request is likely to prejudice
its sovereignty, security, ordre public or othesestial interests;

(c) If the authorities of the requested State Pavbuld be prohibited by its domestic law
from carrying out the action requested with regaodany similar offence, had it been subject to
investigation, prosecution or judicial proceedingsder their own jurisdiction;

(d) If it would be contrary to the legal systentlod requested State Party relating to mutual
legal assistance for the request to be granted.

(@) Summary of information relevant to reviewing the implementation of the article
423. Swaziland cited section 18 of the CMMLAA.

18. Refusal of request for assistance

(1) The Minister may refuse a request by a desaghabuntry for assistance under this
Part if in the opinion of the Minister the criminalatter concerns -

(a) conduct which would not constitute an offenoder the law of Swaziland;

(b) an offence or proceedings of a political cheegr

(c) conduct in relation to which the person accuseduspected of having committed an
offence has been acquitted or convicted by a éouhte designated country.
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(2) Without prejudice to subsection (1), the Miarsiay refuse to comply in whole or in
part with a request under this Part -

(a) if it appears to the Minister that grantingtioé request would be contrary to the laws
of Swaziland or would prejudice the security, ingional relations or other essential
public interest of Swaziland;

(b) if the Minister has reasonable grounds to beli¢hat granting the request would
facilitate the prosecution or punishment of a persa account of that person’s race,
religion, nationality or political opinions or walicause prejudice for any of these reasons
to any person affected by the request;

(c) if the Minister is satisfied that the stepsuiegd to be taken in order to comply with
the request cannot under the laws of Swazilandikentin respect of the criminal matter
to which the request relates if it has arisen im8land.

(3) For the purposes of subsection (1), an offesthadl be of a political character if it is an
offence within the scope of any international cartian to which both Swaziland and the
designated country are parties and which imposetherparties thereto an obligation
either to extradite or prosecute the person accokt#t commission of that offence.

424. No requests for MLA have been refused by Swazitardhte.
(b) Observations on theimplementation of thearticle

425. The provision is legislatively implemented.

Article 46 Mutual legal assistance

Paragraph 22

22. States Parties may not refuse a request fouahlégal assistance on the sole ground
that the offence is also considered to involvesfistatters.

@ Summary of information relevant to reviewing theimplementation of the article

426. Swaziland referred to the information in paragraflof the article.

427. There were no reported requests for assistanadfnces involving fiscal matters.

(b) Observations on theimplementation of thearticle

428. The CMMAA does not provide that assistance maydbesed on the ground that the
offence also involves fiscal matters. Swaziland Moot decline assistance in such cases.

Article 46 Mutual legal assistance

Paragraph 23

23. Reasons shall be given for any refusal of muéggl assistance.

@ Summary of information relevant to reviewing theimplementation of the article
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429. Swaziland indicated that it has not implemented ghevision under review. These
matters are not spelled out directly in the CMMLAPhere are no MLA Guidelines or
regulations or operating procedures in place.

(b) Observations on theimplementation of thearticle

430. It is recommended that Swaziland adopt a corregpgngrovision. As there are no
MLA Guidelines, regulations or operating procedurasplace in the ODDP, it is
recommended that Swaziland consider adopting suclkegures, which could also
address the requirements of this paragraph.

Article 46 Mutual legal assistance

Paragraphs 24 to 26

24. The requested State Party shall execute theestfor mutual legal assistance as soon
as possible and shall take as full account as pssif any deadlines suggested by the requesting
State Party and for which reasons are given, paddbrin the request. The requesting State Party
may make reasonable requests for information onsthtis and progress of measures taken by
the requested State Party to satisfy its requebe fequested State Party shall respond to
reasonable requests by the requesting State Partthe status, and progress in its handling, of
the request. The requesting State Party shall ptympform the requested State Party when the
assistance sought is no longer required.

25. Mutual legal assistance may be postponed bydfeested State Party on the ground
that it interferes with an ongoing investigatiompgecution or judicial proceeding.

26. Before refusing a request pursuant to paragr&ghof this article or postponing its
execution pursuant to paragraph 25 of this arti¢hes requested State Party shall consult with the
requesting State Party to consider whether assi&anay be granted subject to such terms and

conditions as it deems necessary. If the requeS8iate Party accepts assistance subject to those
conditions, it shall comply with the conditions.

(@) Summary of information relevant to reviewing the implementation of the article

431. Swaziland indicated that it has not implemented phevisions under review and
referred to the information under paragraph 2Jefarticle.

(b) Observations on theimplementation of thearticle
432. As noted above, it is recommended that Swazilandsider adopting MLA
Guidelines, regulations or operating procedurespell out the procedure for handling

requests, timeframes for execution, as well asréla@irements of the paragraphs under
review. Swaziland should ensure that requestsxaeuéed expeditiously.

Article 46 Mutual legal assistance

Paragraph 27
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27. Without prejudice to the application of paraghal? of this article, a witness, expert or
other person who, at the request of the requesHitaje Party, consents to give evidence in a
proceeding or to assist in an investigation, pragem or judicial proceeding in the territory of
the requesting State Party shall not be prosecullethined, punished or subjected to any other
restriction of his or her personal liberty in thadérritory in respect of acts, omissions or
convictions prior to his or her departure from ttegritory of the requested State Party. Such safe
conduct shall cease when the witness, expert @rqibrson having had, for a period of fifteen
consecutive days or for any period agreed uporhkyStates Parties from the date on which he or
she has been officially informed that his or heegance is no longer required by the judicial
authorities, an opportunity of leaving, has neveltiss remained voluntarily in the territory of the
requesting State Party or, having left it, has ratd of his or her own free will.

(@) Summary of information relevant to reviewing the implementation of the article

433. The safe conduct of witnesses is covered in terfnseotions 21 and 12 of the
CMMAA.

21. Assistance in arranging personal attendaneetoésses in designated country

(1) A request may be transmitted by a designatedtcy for assistance in facilitating the
personal attendance of witnesses before a cotheidesignated country.

(2) Any such request shall specify -

(a) the subject matter upon which the witnessés e examined;

(b) the reason for which the personal appearantdgeoiitness is required; and

(c) details of the travelling, subsistence and o#enses payable by the designated
country in respect of the personal appearanceeoivitness.

(3) The Minister shall refuse to comply with a regumade under subsection (1) if the
person concerned does not on reasonable groundsrddn the transfer.

(4) Where a person in custody is being transfepigduant to a request under subsection
(1), the Minister shall notify the designated coyndf the date when that person shall be
released from custody and the date when he sheuldtbrned to Swaziland

(5) The competent authority in the designated agusttall keep the person so transferred
in custody for as long as his presence as a witisessquired and shall return him to
Swaziland when his presence is no longer required.

(6) The period during which the person so transters kept in custody in the designated
country shall be deemed for all purposes to bgénmd served in custody in Swaziland.

12. Immunities and privileges

(1) Subject to subsection (2), a person who iswaZland pursuant to a request under
section 9 or 10 -

(@) is not liable to be detained, prosecuted orighed for any offence that is alleged to
have been committed or that was committed befoee prson’s departure from the
designated country to which the request was made;

(b) shall not be compelled to give evidence intrefato any -

(i) proceedings other than the proceedings in timaiical matter to which the request
relates; or

(i) matter, if he would not be compelled to do isoSwaziland or in the designated
country to which the request was made.

(2) The provisions of subsection (1) shall not gpplrelation to a person who -

(a) leaves Swaziland and returns otherwise thasuamt to the same or another request;
or
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(b) has had an opportunity of leaving Swaziland ltag remained in Swaziland after the
expiration of period of 15 days from the date whenwas notified by the minister that his
presence in Swaziland was no longer required ®ptirpose of the request.

434. No examples of implementation were provided.
(b)  Observationson theimplementation of thearticle

435. The safe conduct of withesses is addressed in e AZA.

Article 46 Mutual legal assistance

Paragraph 28
28. The ordinary costs of executing a request dbalborne by the requested State Party,
unless otherwise agreed by the States Parties coede If expenses of a substantial or
extraordinary nature are or will be required to fiithe request, the States Parties shall consult t

determine the terms and conditions under which rergriest will be executed, as well as the
manner in which the costs shall be borne.

(@) Summary of information relevant to reviewing the implementation of the article

436. Swaziland indicated that it has not implanted th&vigion. The issue of costs is not
addressed in the CMMAA.. There is no practice oniskee.

(b) Observations on the implementation of thearticle

437. In the absence of any MLA treaties, Swaziland conemended to clarify the issue of
costs of MLA in its legislation.

Article 46 Mutual legal assistance

Paragraph 29
29. The requested State Party:

(a) Shall provide to the requesting State Partyiespf government records, documents or
information in its possession that under its doidatv are available to the general public;

(b) May, at its discretion, provide to the requegtiState Party in whole, in part or subject

to such conditions as it deems appropriate, comiEsny government records, documents or
information in its possession that under its domadatv are not available to the general public.

@ Summary of information relevant to reviewing theimplementation of the article

438. Swaziland indicated that this is partially coveredterms of section 23 of the
CMMAA.

23. Assistance in production of judicial and officiecords

(1) Where compliance with a request under this Hesblves the transmission to the
designated country of any document, record or ptgpne Minister may -
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(a) postpone the transmission of such documengrdeor property if it is required in
connection with proceedings in a court or commis®binquiry in Swaziland, in which
case certified copies of the document or record beagrovided pending the transmission
of the original;

(b) refuse to effect the transmission of such dasimrecord or property unless the
designated country agrees to protect the intepddisird parties in the document, record
or property.

(2) A document, record or property transmitted tdesignated country pursuant to a
request under subsection (1) shall be returnelded/inister when it is no longer required
in connection with the criminal matter in respetcivbich the request was made, or unless
the Minister has indicated that he does not reghieereturn of such document, record or

property.

439. Swaziland will provide copies of publicly availalBovernment records in accordance
with its domestic law. For non-public records nwiplicating national security matters,
sovereignty or public order these will be providdid. examples of implementation were
provided.

(b)  Observationson theimplementation of thearticle

440. There are no legal obstacles to the provision eEgument records in accordance with
the paragraph under review.

Article 46 Mutual legal assistance

Paragraph 30
30. States Parties shall consider, as may be napgshe possibility of concluding bilateral

or multilateral agreements or arrangements that ldaerve the purposes of, give practical effect
to or enhance the provisions of this article.

(@) Summary of information relevant to reviewing the implementation of the article

441. Swaziland has no bilateral MLA treaties, but istpao multilateral treaties under the
African Union, SADC Protocol and the Harare Commealth Scheme on MLA.

(b) Observations on theimplementation of thearticle
442. Swaziland is party to multilateral treaties on ML3waziland is not precluded from

considering the Convention as a legal basis farivational cooperation in respect of
UNCAC offences; however, there has been no expszienits application.

Article 47 Transfer of criminal proceedings

States Parties shall consider the possibility ahsferring to one another proceedings for
the prosecution of an offence established in acocd with this Convention in cases where such
transfer is considered to be in the interests efpihoper administration of justice, in particular i
cases where several jurisdictions are involvedhwitview to concentrating the prosecution.
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(@) Summary of information relevant to reviewing the implementation of the article

443. Swaziland indicated that, although the Criminal tdiest (Mutual Assistance Act) does
not expressly provide for transfer of criminal pgedings, section 17 may cover the
transfer of proceedings as follows:

17. Request for assistance generally

(1) All requests by a designated country for @aasise under this Part shall be transmitted
to the Minister or an authorised officer.

(2) A request shall normally be made in writing epcin the case of emergency when it
shall be made orally and confirmed in writing fovith.

(3) A request shall -

(a) specify the nature of the assistance requested,;

(b) contain information appropriate to the assistasought as specified in this Part;

(c) state any time limit within which compliancetiwithe request is desired and reasons
therefor;

(d) contain the following information:

() the identity of the agency or authority initiag the request;

(i) the identity of the accused person; and

(iif) whether or not criminal proceedings have beestituted;

(e) where criminal proceedings have been instituiedshall contain the following
information:

() the court exercising jurisdiction in the prode®s;

(i) the identity of the accused person;

(iii) the offence of which that person stands aedysnd a summary of the facts;

(iv) the stage reached in the proceedings;

(v) any date fixed for further stages in the praitegs;

() where criminal proceedings have not been insd, state the offence which the
designated country has reasonable grounds to bel@ve been committed, with a
summary of the known facts; and

(g) any other information that may assist in giveftgct to the request.

(b)  Observationson theimplementation of thearticle

444. The legislation does not address the transferiofical proceedings. There is no law
or practice on the matter. Swaziland is encouragedonsider establishing a legal or
procedural framework for the transfer of criminedgeedings.

(d) Challenges, wher e applicable

445. Swaziland has identified the following challengesl &ssues in fully implementing the
provision under review:
1. Inter-agency co-ordination;
2. Inadequacy of existing normative measures (dotisn, laws, regulations etc.);
3. Specificities in our legal system.

(e Technical assistance needs

446. Swaziland has indicated that the following formdexfhnical assistance, if available,
would assist it in better implementing the prouwmsionder review:
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1. Summary of good practices/lessons learned;
2. Capacity-building programmes for authorities respible for international

cooperation in criminal matters.

None of these forms of technical assistance has pexided to-date.

Article 48 L aw enforcement cooper ation

(@)

1. States Parties shall cooperate closely with anether, consistent with their respective
domestic legal and administrative systems, to eoddne effectiveness of law enforcement action
to combat the offences covered by this Conventgiates Parties shall, in particular, take
effective measures:

(a) To enhance and, where necessary, to estaltishrels of communication between their
competent authorities, agencies and services irrmotol facilitate the secure and rapid exchange
of information concerning all aspects of the offemcovered by this Convention, including, if the
States Parties concerned deem it appropriate, limikis other criminal activities;

(b) To cooperate with other States Parties in caicig inquiries with respect to offences
covered by this Convention concerning:

() The identity, whereabouts and activities of quers suspected of involvement in such
offences or the location of other persons concerned

(i) The movement of proceeds of crime or propeeyived from the commission of such
offences;

(i) The movement of property, equipment or otimstrumentalities used or intended for
use in the commission of such offences;

(c) To provide, where appropriate, necessary itemguantities of substances for analytical
or investigative purposes;

(d) To exchange, where appropriate, informatiorthwather States Parties concerning
specific means and methods used to commit offeneesed by this Convention, including the use
of false identities, forged, altered or false doemts and other means of concealing activities;

(e) To facilitate effective coordination betweerithcompetent authorities, agencies and
services and to promote the exchange of personnél ather experts, including, subject to
bilateral agreements or arrangements between thteStParties concerned, the posting of liaison
officers;

() To exchange information and coordinate adntiatdse and other measures taken as
appropriate for the purpose of early identificatiohthe offences covered by this Convention.

2. With a view to giving effect to this ConventiStates Parties shall consider entering into
bilateral or multilateral agreements or arrangemgndn direct cooperation between their law
enforcement agencies and, where such agreemeatsamgements already exist, amending them.
In the absence of such agreements or arrangemagttgekn the States Parties concerned, the
States Parties may consider this Convention to e basis for mutual law enforcement
cooperation in respect of the offences coverechisy@onvention. Whenever appropriate, States
Parties shall make full use of agreements or aremgnts, including international or regional
organizations, to enhance the cooperation betwhein taw enforcement agencies.

3. States Parties shall endeavour to cooperateimvitheir means to respond to offences
covered by this Convention committed through tleeaigsnodern technology.

Summary of information relevant to reviewing the implementation of the article
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447. Swaziland provided the following information.
* Swaziland currently has a very close relationstiih INTERPOL.

» Swaziland police cooperates through the Soutl#drican Regional Police Chief
Cooperation Organisation (SARPCCO)

* SADC - Interstate Defence and Security CouncilaerrfSADC
* SAFAC (Southern African Forum against Corruption)

» Bilateral agreements on law enforcement coopmradre in force with South Africa.
Police officers have been trained at the Turkislicpauthorities for staff exchange.

* MOUs are in place with Lesotho and Mozambique.

e Internationally the FIU is not a member of thentemt Group but it cooperates
through the Eastern and South African Anti Monewndering Group (ESAAMLG) and
has concluded MoUs with South Africa, Botswana, Nean Zambia, Lesotho, Uganda
and Zimbabwe.

« Swaziland ACC has engaged in staff exchangesitigsi at the Botswana
Commonwealth African Anti-Corruption Center, andoperates with countries like
Tanzania. Swaziland ACC has cooperated through AAGIGcan Association of Anti-
Corruption Authorities).

* Swaziland police posts liaison officers at emlesssabroad (e.g., Pretoria,
Mozambique, Ethiopia, London, Washington DC, TaiyaPolice have also received
liaison officers from South Africa, Taiwan Defenddie police have also training officers
from Equatorial Guinea.

» Officers from DPP have been sent to South Affazaraining.

* Prosecutor placements have been done under tiset ABecovery Inter-agency
Network in Southern Africa (ARINSA).

» Swaziland participates in the STAR INTERPOL fopaints network.
* There is also an MoU on co-operation in the Idigddl with South Africa.

- Article 2 of the MoU provides for the objaects as follows: The parties undertake
to create framework for closer co-operation betwiastitutions of the administration
of justice of the parties and encourage co-oparaitd exchange programmes of the
respective institutions.

- Article 3 lists thee areas of co-operation akfes: (a) Establishment of an
institution in the Kingdom of Swaziland responsibde search, seizure, freezing and
forfeiture of assets in criminal matters; (b) eBshiment of a Human Rights
Commission in the Kingdom of Swaziland; (c) traminf officials in legislative
drafting; (d) secondment of officials to the Kingdamf Swaziland to assist with the
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establishment of an institution responsible foea&srfeiture cases; (e) secondment of
officials to the Kingdom of Swaziland to assist lwihe establishment of a Human
Rights Commission; and (f) secondment of expericiait to the Kingdom of
Swaziland to assist with investigation and proseoudf serious criminal cases.

* There has been no request for cooperation foPtiiee under UNCAC but if such a
request were received the Police would cooperatb@basis of UNCAC.

« The Rex V T.V.J case is an example where Swaziterice cooperated with police in
South Africa in a money laundering and fraud inigagion.

« In Rex v. Andrea Nassi and Another, which was @aney laundering and fraud
investigation, prior to an MLA request being suligdt to South Africa, the police
cooperated with South African police to conductesigative steps to identify the
movement of funds involving the suspects accouttt ileSouth Africa. The information
and records were received from South Africa.

448. The following statistics were provided by the FIU.

Requests of Information received from other FIUs
Year 2010 2011 2012 2013 2014
Number of requests 0 0 0 3 2
received from other
FIUs
Number of requests 0 0 0 0 0
granted
Number of requests 0 0 0 0 0
refused
Average time n/a n/a n/a n/a n/a
required to respond
to a request

Spontaneous Referrals of Information by the FIU

Year 2010 2011 2012 2013 2014

Number of 0 0 0 0 0
spontaneous referrals
of information made by
FIU to foreign
authorities

(b)  Observationson theimplementation of thearticle
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449. Swaziland is party to a variety of arrangements aetlvorks to facilitate law
enforcement cooperation and there has been somneeiexpe of such cooperation with the
authorities in South Africa in money launderingesas

450. It was confirmed that Swaziland is not precludemrfrconsidering the Convention as
a legal basis for law enforcement cooperation speet of UNCAC offences; however,
there has been no experience in its application.

451. Swaziland is encouraged to strengthen its cooperati the area of law enforcement
cooperation at the international level.

Article 49 Joint investigations

States Parties shall consider concluding bilaterat multilateral agreements or
arrangements whereby, in relation to matters thag the subject of investigations, prosecutions
or judicial proceedings in one or more States, ¢thenpetent authorities concerned may establish
joint investigative bodies. In the absence of sagteements or arrangements, joint investigations
may be undertaken by agreement on a case-by-case bhe States Parties involved shall ensure
that the sovereignty of the State Party in whosg&dey such investigation is to take place is full
respected.

(@) Summary of information relevant to reviewing the implementation of the article

452. A Task Team comprising the Anti-Corruption Comnmussi(ACC), the Swaziland
Police (RSP), and the Director of Public Proseai#i(DPP) was established in early 2011
to deal with fourteen complex corruption, fraud andney laundering cases. One of these
cases related to cooperation with South Africa imwg a joint investigation in a fraud
case (assets in South Africa were frozen follovarjgint investigation).

453. In addition, there is currently cooperation withepol at regional level, and there
have been joint investigations through INTERPOIraud and money laundering cases.

454. There have been no joint investigations with otbeuntries in corruption related
cases, but Swaziland has had joint investigation®ther criminal matters, including
fraud.

455. Swaziland has been involved in joint investigatidheough SADC where parallel
investigative steps were taken in a number of atest

(b)  Observationson theimplementation of thearticle

456. Joint investigations may be conducted on a caseabyg basis on the basis of specific
agreements or arrangements and through Interpohzigmd’s legislation does not
preclude the formation of joint investigation teamBhere have been no joint
investigations with other countries in corrupti@hated cases.

(© Challenges, wher e applicable

457. Swaziland has identified the following challenges &ssues in fully implementing the
provision under review:
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1. Inter-agency co-ordination;
2. Specificities in its legal system.

(e Technical assistance needs

458. Swaziland has indicated that the following formdexfhnical assistance, if available,
would assist it in better implementing the proumsionder review:
1. Summary of good practices/lessons learned;
2. Model agreement(s)/arrangement(s);
3. Capacity-building programmes for authorities respitte for cross-border law
enforcement cooperation.

None of these forms of technical assistance has pexwided to-date.

Article 50 Special investigative techniques

1. In order to combat corruption effectively, edgtate Party shall, to the extent permitted
by the basic principles of its domestic legal systend in accordance with the conditions
prescribed by its domestic law, take such measasemay be necessary, within its means, to
allow for the appropriate use by its competent atties of controlled delivery and, where it
deems appropriate, other special investigative némhes, such as electronic or other forms of
surveillance and undercover operations, withintégritory, and to allow for the admissibility in
court of evidence derived therefrom.

2. For the purpose of investigating the offencegeoed by this Convention, States Parties
are encouraged to conclude, when necessary, apjatepbilateral or multilateral agreements or
arrangements for using such special investigataghmniques in the context of cooperation at the
international level. Such agreements or arrangemehgll be concluded and implemented in full
compliance with the principle of sovereign equatifyStates and shall be carried out strictly in
accordance with the terms of those agreementsrangements.

3. In the absence of an agreement or arrangemeségforth in paragraph 2 of this article,
decisions to use such special investigative teclasict the international level shall be made on a
case-by-case basis and may, when necessary, takednsideration financial arrangements and
understandings with respect to the exercise o$gliction by the States Parties concerned.

4. Decisions to use controlled delivery at theinédional level may, with the consent of the
States Parties concerned, include methods suchtascepting and allowing the goods or funds to
continue intact or be removed or replaced in whalén part.

@ Summary of information relevant to reviewing theimplementation of the article

459. The ACC is empowered, subject to authorization lhy ACC Commissioner, to
conduct special investigations in terms of secfigrof the Electronic Records (Evidence)
Act 2009 (quoted below).

460. Admissibility of evidence derived from special istigative techniques in a court of
law is governed by Section 2 of the Electronic Ewice Act, which allows for
admissibility in court of evidence obtained throwagty electronic medium (Section 2).

Electronic Records (Evidence) Act 2009
Special powers of investigation
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12. (1) Where it appears to the Commissioner thatféence under this Act may have
been committed by any person, the Commissioner iioaythe purposes of an
investigation of that offence authorize an invesiing officer to exercise the following
powers, that is, to-

(a) investigate the acquisition of any property étter movable or immovable) in or
outside Swaziland by or on behalf of that persamind) such period as may be specified
in the authority;

(b) require that person to furnish and produceedévant information and documents in
respect of-

(i) all expenditure incurred by that person perdlgnar in respect of the spouse, children
or parents of that person;

(i) all liabilities incurred by that person, thgent or trustee of that person and specifying
in respect of each such liability whether it wasuimed jointly (and, if so, with whom) or
severally;

(iif) any money acquired or sent outside Swazildndng the period as may be specified
in the authority;

(c) investigate and inspect any bank account ceratiscount of whatever description or
kind and any banker’'s books or company books ofetating to, the person named or
otherwise identified in the authority;

(d) require from any person production of any actsubooks or company books of, or
relating to, the person named or otherwise idexttifn the authority and the disclosure of
all or any information relating to those accoubtsoks or documents;

(e) take originals or certified true copies of amcounts, books or documents or any
relevant entry in those accounts, books or docusnent

() require any person who is being investigatetutaish the investigating officer with a
sworn statement containing any information refetcesh paragraphs (a) and (b).

(2) Any person, who has been lawfully required unsigbsection (1) to disclose any
information or to produce any accounts, books amudtents to an investigating officer
shall, notwithstanding any other law to the contraomply with that requirement.

(3) Any person who-

(a) without reasonable excuse fails or neglecwigolose any information or to produce
any accounts, books or documents required by asstigating officer under subsection
(2); or

(b) obstructs an investigating officer in the exemu of an authority made under
subsection (1),

commits an offence and shall, on conviction, béléato a fine not exceeding fifty
thousand Emalangeni or to imprisonment not excegfilne years or to both.

(4) Where, in any proceedings for an offence uriRit I, it is proved that the person
charged with the offence refused to furnish a swstatement required in terms of
subsection (1) (f) when requested to do so thatseg¢fshall, unless reasonable cause is
shown, be treated as supporting any evidence givebehalf of the prosecution, or as
rebutting any evidence given on behalf of the defeas regards the manner of the
acquisition of the properties mentioned in paralgrdp (a).

(5) The information referred to in paragraph (1¥fgll be admissible as evidence during
the trial of that person and if that person subnatbe a witness, that information may be
used in cross-examination and for purposes of ikigag the credibility of that person.

461. On the other hand the police are empowered bysedB9 (1) and (2) of the
Constitution, which provides as follows:

Page 153 of 155



189. (1) The Royal Swaziland Police Service shaltdsponsible for preserving the peace,
for prevention and detection of crime and the apgnsion of offenders.

(2) The Police Service shall have and exercise stloér powers and functions as may be
prescribed.

462. Swaziland currently has a Memorandum of Agreemeith v6outh Africa on
cooperation in the legal field which recognizes swvereign equality and territorial
integrity of all States. Article 1 of the MoU dealgh purpose and scope as follows:

The purpose of this Memorandum of Understandinguisuant to the agreement between
the Government of the Kingdom of Swaziland and @wernment of the Republic of
South Africa creating or establishing a Joint Eifat Commission for Cooperation
(JBCC), which was entered into by and between #régs on the 12th December 2004
and the need to promote and develop co-operatiationnal matters, legislative drafting
and advancement of human rights, including trairing technical assistance.

463. In addition, the country also has a working relatwith INTERPOL through the
Southern African Regional Police Chief Cooperatimganisation (SARPCCO).

464. Examples of implementation include:

« The Anti-Corruption Commission (ACC) and police bawngoing special
investigations.

» Controlled delivery is normally done in drug rethiaevestigations. Surveillance is an
investigative tool used by the police on a dailgibaThe CPA case is an example
where surveillance was used in a fraud and moneykring investigation,

* Undercover investigations are used mainly doneherdbmestic side.

* ACC relies on the police for surveillance.

(b)  Observationson theimplementation of thearticle
465. Investigating authorities such as the ACC and tbkc@ are empowered to conduct
special investigative techniques, although the ena#t not specifically addressed in the

legislation. It was explained that no formal agreatris required.

466. Reference is also made to section 6 (2) of thetileic Records (Evidence) Act 2009,
which provides for the admissibility of evidenceahed by electronic means.

6. Evidence of electronic records

(2) Unless otherwise provided in any other writtaw, where an electronic record is
tendered in evidence for any purpose, such reduatl Be admissible if it is relevant and
it is produced in an approved process.

467. Swaziland police have conducted surveillance andtrotbed delivery in
counterfeiting and drug-related cases but not ynraatters involving UNCAC offences.
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468. In light of the information provided, Swaziland éncouraged to adopt necessary
measures to allow for the use of special investigaechniques and the admissibility in
court of evidence derived therefrom.
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