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Introduction

The Conference of the States Parties to the UN#&tns Convention against Corruption
(hereinafter referred to as UNCAC or the Convenjiaras established pursuant to article
63 of the Convention to, inter alia, promote andia® the implementation of the
Convention.

In accordance with article 63, paragraph 7, of@oavention, the Conference established
at its third session, held in Doha from 9 to 13 Blmber 2009, the Mechanism for the

Review of Implementation of the Convention. The kitsm was established also

pursuant to article 4, paragraph 1, of the Coneantivhich states that States parties shall
carry out their obligations under the Conventiom imanner consistent with the principles
of sovereign equality and territorial integrity 8tates and of non-intervention in the

domestic affairs of other States.

The Review Mechanism is an intergovernmental pedsose overall goal is to assist
States parties in implementing the Convention.

The review process is based on the terms of referehthe Review Mechanism.

Process

The following review of the implementation by theegriblic of Malta (hereinafter

referred to as Malta) of the Convention is basedtlo completed response to the
comprehensive self-assessment checklist receiveth fMalta, and supplementary
information provided in accordance with paragragho? the terms of reference of the
Review Mechanism and the outcome of the constrectiralogue between the
governmental experts from Spain, Cambodia and Madia means of telephone
conferences and e-mail exchanges, and involving DMrLuis Rueda and Mr. D. Luis

Rodriguez Sol from Spain, Mr. Bun Honn and Mr. YoBimat from Cambodia and Dr.

Donatella Frendo Dimech from Malta. The staff mersldeom the Secretariat were Ms.
Tanja Santucci and Ms. Jennifer Sarvary-Bradford.

A country visit, agreed to by Malta, was condudtedn 10 to 13 November 2013. During
the on-site visit, meetings were held with représres from the Attorney General’s
office, the Police (in particular the Economic Ceirdnit, the International Relations Unit
and the Interpol Division), as well as the Finahtmelligence Analysis Unit, the Public
Service Commission and the Permanent Commissiomaig&orruption. The reviewing
experts met with the Supreme Court and the Admatise court and a meeting with civil
society was also held.

The reviewing experts wish to acknowledge the pasitooperation exhibited by Maltese
authorities in the organization and execution @f tountry visit as well as the open and
constructive dialogue with Maltese officials.

Executive summary
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1. Introduction

1.1. Overview of the legal and institutional framework of Malta in the context
of implementation of the United Nations Convention against Corruption

Malta signed the Convention on 12 May 2005 (C.N3®83%%.TREATIES-12) and ratified
it on 11 April 2008 (C.N.276.2008.TREATIES-9). Ds#awy notifications cover articles
44 (para. 6) and 46 (paras. 13 and 14) (C.N.276R2TREATIES-9).

Malta is a republic, whose parliamentary system poblic administration is modelled on
the Westminster system. Malta’'s legal system ssuz@® the legal traditions of its
colonial rule. A version of the Code Napoleon wako@ed in 1852 together with,
notably, the Code of Organization and Civil Procegihe Criminal Code and the Code
of Criminal Procedure (each, as amended). Altho@ghish common law was never
adopted, British legal principles have impactediséggion enacted since independence in
1964, including the Maltese Constitution. Since tifalaccession to the European Union
(EV) in 2004, the acquis communitaire and future Edulations prevail over domestic
legislation.

Multiple specialized acts are relevant for thisigav, including the Criminal Code (CC),
Prevention of Money Laundering Act (PMLA), Permdné&lommission Against
Corruption Act (PCACA) and Extradition Act. At thiene of review, legislation was
pending before Parliament (Bill No. 57) to amene BCACA.

Malta follows a dualist system. International trieatneed to be transposed into domestic
law, unless there are no contradictory national yisions. Domestic legislation is
interpreted in line with international treaties alaliropean Union Framework decisions.

The Courts are divided into Superior and Inferiaoutts. A bench of nineteen judges sits
on the Superior Courts, in the first instance andthe appellate court. The Criminal
Court presides over trials by jury. The appellateids are the Constitutional Court, the
Court of Appeal and the Criminal Court of AppeaheTinferior Courts are presided by
magistrates who have multiple competences, inaudis inquiring magistrates in
criminal investigations, in the compilation of esrgte in criminal trials, and as court of
criminal judicature where sanctions do not excedisonths’ imprisonment (or with the
consent of the accused, ten years).

Key institutions in the fight against corruption careconomic crime are the Attorney
General's office, the Police (in particular the Ewomic Crime Unit, the International

Relations Unit and the Interpol Division), the Peament Commission Against
Corruption, the Financial Intelligence Analysis Wnihe Public Service Commission, the
Courts and civil society.

Malta joined the Council of Europe’s Group of Stategainst Corruption (GRECO) in
2001 and has been evaluated three times.

2. Chapter I11: Criminalization and Law Enforcement

2.1. Observations on the implementation of the articles under review
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Bribery and trading in influence (arts. 15, 16, P4)

15.Active and passive bribery of public officers ignunalized (Articles 115 and 120
Criminal Code, hereinafter CC) and covers persoi wlischarge any public service,
whether in a permanent post or temporarily, inchglmembers of Parliament, ministers
and judges. The passive version of the offence esdds the request, receipt or
acceptance of “any reward or promise or offer.” $hncludes any “reward in money or
other valuable consideration or any other advantagevhich he is not entitled” and is
interpreted to cover benefits beyond the publiceffs legitimate remuneration as well
as gifts to induce acts or omissions (CC Articl&)LFor active bribery, the bribe giver is
prosecuted as an accomplice and is liable to thenesgpunishment as the principal.
Attempts are punishable.

16.While the Criminal Code does not distinguish betwaets of bribery committed “directly
or indirectly”, the two acts are clearly defined the case of trading in influence (CC
Article 121A).

17.Malta has criminalized active and passive foreigibdéry (CC Articles 115 to 120 and
121 (4)). The elements described under domestiebyiare equally applicable, including
the criminal sanctions.

18.Active and passive trading in influence is criminedl (CC Article 121A) regardless of
whether the activity is (or could be) exerted, trether it leads to the intended result.

19.CC Articles 121 (3) and 120(1) extend the provisiom active and passive bribery of
public officials to the private sector.

Money-laundering, concealment (arts. 23 and 24)

20.Money laundering is criminalized for the most partline with the Convention. The
Prevention of Money Laundering Act (PMLA), Artidedefines key terms under the
Convention, including “criminal activity” and “monelaundering”. The required mental
element includes knowing or suspecting that propéstderived directly or indirectly
from the proceeds of crime. PMLA Article 2 criminak attempts and complicity to
money laundering. The conspiracy to commit monegdaring is addressed through the
application of CC Article 48A.

21. Any criminal offence can be a predicate offencentmey laundering (PMLA, Article 2(1),
Second Schedule). A person can further be sepgratelrged and convicted of both a
money laundering office and its predicate crimesdaal criminality is not a requirement
for the application of the PMLA, criminal offencesmmitted outside Malta could also
qualify as predicate offences.

22.Malta has criminalized concealment as part of theney laundering offence and the

PMLA encompasses persons who conceal criminal pdscaithout having participated
in the predicate offence.
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Embezzlement, abuse of functions and illicit emnieht (arts. 17, 19, 20 and 22)

23.In Malta, embezzlement by public officials (CC &eti127) consists of the breach or
abuse of public trust by “misapplying” or “purloing” money or items, including
immovable property a person has been entrusted avitleceived by title. The concept of
misappropriation (CC Articles 293-294) refers taetmisapplication and conversion by
any person of anything which has been entrustedetivered to them by title, including
as public officials.

24.The abuse of public position for personal gain t@ad to both disciplinary professional
and criminal sanctions. Overall, offences agairn tue exercise of official powers are
addressed in CC Article 112. While the Criminal €albes not mention the performance
or failure to perform an act for the purpose of abing an undue advantage for the
official himself or herself or for another person entity, Article 112 (which makes no
mention of benefits) requires that a person, uraddour of his office, exacts that which is
not allowed by law, or more than what is alloweddoy, or before it is due.

25. lllicit enrichment is not criminalized per se, batldressed as the legal consequences of
disproportionate wealth. Hence, property can bejectibto forfeiture once the court is
fully convinced that it has been derived from cnatiactivity.

26.CC Article 127(2) extends the embezzlement offenite private sector.

Obstruction of justice (art. 25)

27.CC Atrticles 102 through 108 and 110 address thdrobson of justice. Furthermore,
Article 111 refers to the act of hindrance and s@gpion of testimony. Any subornation
to give false evidence committed by use of spéaifieans (force, threats, intimidation,
bribery or other inducement) is considered an aggtang circumstance. A person who
instigates false testimony could also be liablaasccomplice.

28.CC Articles 93 through 98 address interference Wath enforcement officials.

Liability of legal persons (art. 26)

29.The criminal liability of legal persons is addreds@ CC Articles 121D and 248E, and
PMLA Article 3. A legal person’s criminal liabilityequires the prior conviction of a
natural person. Penalties against legal personsuide fines (CC Article 121D) as well as
administrative punishment, including suspensiorcamcellation of licenses and permits.
Sanctions against legal persons are determinedngpknto consideration the profits
generated, the gravity of offences and other reiefactors.

Participation and attempt (art. 27)

30. The participation (as an accomplice, assistantr@tigator) in, and attempt to commit, an
offence are criminalized under CC Atrticles 41, 43,and 120 (2) and (3). While the
preparation to commit an offence is not punishaloeler Maltese legislation, certain
preparatory acts may comprise offences in themselve
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Prosecution, adjudication and sanctions; coopenatisith law enforcement authorities
(arts. 30 and 37)

31.Corruption-related offences are generally punisiealy at least one years’ imprisonment.
As there are no sentencing guidelines in Maltaggsienjoy relatively broad discretion in
determining aggravating and mitigating circumstasi@ sentencing and can go below
the statutory minimum in “special and exceptionalises. Depending on the gravity of
the offence, consideration is given to whethereson charged has actively cooperated
with the police or filed an early guilty plea; mottean one circumstance would generally
need to be present for a judicial determination afgravating or mitigating
circumstances. Public officials with heightened igdtions, such as the police, face
potentially higher penalties due to their functiodsidges are not bound by precedent;
however, decisions of the Court of Criminal Appeals persuasive.

32.Certain observations were raised concerning thealldgamework on immunities and/or
jurisdictional privileges granted to Maltese pubbficials. In this context the reviewers
reiterated the importance of striking an appropedialance between such immunities or
privileges and the effective investigation, prosecu and adjudication of corruption
offences.

33.The Attorney General, whose independence is grambe@ér the Constitution’s Articles
91 (5) and 97 (2), is the Prosecutor General. Tloéidé can prosecute cases carrying a
punishment of no more than 4 years’ imprisonmefirbethe Court of Magistrates and,
in cases carrying not more than 10 years’ imprisenmmwhen both the Attorney General
and accused agree. Prosecutions are conducted whersafficient evidence exists to
warrant a conviction, a right to challenge the Relis decision not to prosecute exists.

34.Bail is addressed in CC Article 575 and the pramisapplies to all offences. No stricter
conditions on bail are provided for corruption offes. The Restorative Justice Act,
Articles 10 and 11, provides that parole can only dranted to prisoners serving a
sentence of imprisonment of a term of one yearaem

35. Disciplinary proceedings are normally dealt with tne Heads of Department in line with
the 1999 Disciplinary Regulations. The Public SesvCommission has the duty to ensure
that disciplinary action against public officers fir, prompt and effective. While
suspension (with half pay pending investigation @noceedings) of public officials is
provided for in the 1999 Disciplinary Regulationérticle 14), their removal or
reassignment is possible only upon conviction. 8@am€ including dismissal may be
decided by the Prime Minister upon recommendatipithle Public Service Commission.
Disciplinary proceedings and criminal proceedinge aeparate and distinct.

36. Presidential pardon can be given to a person wistiftes in particular cases and assists
other investigations. It can also be granted if trexson returns all illicit proceeds and
property derived from the crime and makes compenrsab injured parties or the State.
The nature of the crime is taken into considerabara case by case basis.

37.Protection similar to that provided to withessesdaexperts (see below) is normally

available to cooperating offenders only if they d&oemally witnesses during the trial.
Mitigated punishment may be given to cooperatirignafers (CC, Article 21).
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38.

39.

40.

41.

Protection of withesses and reporting persons (&®sand 33)

While the protection of victims from potential haby the accused is granted by CC
Article 412C, the general protection for witnessesl experts who testify in criminal
proceedings falls under Article 95 (vilificationhreats or bodily harm against other
public officer) and Article 101 (calumnious accusas). These provisions are limited to
public officers and false accusations against pessoespectively. Under the witness
protection programme, protection is not availabte witnesses or experts who are not
victims and did not participate in the offence.haligh foreseen in Article 84 of the
Police Act, no agreements have been signed forreélecation of protected persons
outside of Malta.

While Disciplinary Regulation 5(2) provides a right complaint to victims of public

corruption, there is no provision protecting thos@o report corruption. Nevertheless,
the recent enactment of the Protection of Whistlebl Act in September 2013 could
provide new avenues for protection, but has ydtetamplemented. Anonymous reporting
is possible in Malta, as Maltese Police are protedifrom divulging their sources.

Malta has established victim-friendly facilitiesideoconferencing is allowed when the
person testifying is a minor and audio-recording \adeo-recording of any evidence
required from a witness is permissible.

Freezing, seizing and confiscation; bank secredg (81 and 40)

Forfeiture of the proceeds derived from a relevaffiénce, or of such property the value
of which corresponds to the value of the proceedsjandatory under CC Article 23B.
Confiscation is imposed in addition to other apphbte sanctions. CC Article 23 also
provides for the forfeiture of instruments usedndeénded to be used in the commission of
any crime, and of any property obtained by suchmeri as a consequence of the
punishment for the crime established by law. Imrbl/aroperty is confiscated through
judicial sale by auction or by claim and possessi@daset tracing, freezing and seizing
are authorized through investigation, attachmend d&reezing orders under the CC and
PMLA. As regards the rights of bona fide third pest CC Article 23 (1) provides for the
forfeiture of criminal proceeds “unless some persdio has not participated in the crime
has a claim to such property”.

42.An investigation order issued by a criminal courtttace assets of all kinds pertaining to

a person suspected of a criminal offence overralebank secrecy restrictions and bank
records are routinely obtained by the Maltese atittes under CC Article 257 and
PMLA Article 4.

Statute of limitations; criminal record (arts. 29 41)

43.The period of prescription (CC Articles 687 througB4) starts to run only once the

perpetrator of the crime becomes known to the Malteuthorities, regardless of when
the offence took place. However, if the investigadr prosecuting authorities know of a
crime having been committed and do not act timelyuhcover the perpetrator,
prescription runs nonetheless.
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44.CC Article 49 empowers a Maltese court to take extoount a final judgment delivered
by a foreign court in determining punishment.

Jurisdiction (art. 42)

45. Territorial jurisdiction is outlined in CC Articld21C and extends to offences committed
on board ships or vessels, as well as aboard Mealtpknes. Furthermore, extra-
territorial jurisdiction is established over offee& committed against its citizens abroad.
Stateless persons who are not permanent residemetdfall under the active personality
principle, unless the crime is committed in Malldne passive nationality principle is
under consideration.

46.Concerning preparatory acts to money launderingparticipation, committed outside of
Malta, these are covered in PMLA Article 2 (1) (vi)

Consequences of acts of corruption; compensatioddmage (arts. 34 and 35)

47.Any criminal offence gives rise to both a crimiaad a civil action. Article 1051A of the
Civil Code provides for civil remedies in case ofraption for victims. However, no right
of compensation for damages shall lie where theaypalaiming to have suffered the
damages has wilfully been a party to the act ofugation. Malta applies the general civil
law principle fraus omnia corrumpit, i.e., a conttawhich is the result of corruption may
be annulled on this basis.

Specialized authorities and inter-agency coordinatfarts. 36, 38 and 39)

48. Corruption offences are investigated by the Ecorddmime Division of the Police. Other
dedicated authorities include, inter alia, the Pamant Commission Against Corruption
(PACA), the Attorney General, Magistrates and Ceuot Magistrates. The various
authorities cooperate closely without the needfdomalised agreements.

49.PACA is exclusively concerned with the investigatd public corruption. While nothing
prevents members of the public from reporting cptian allegations to the PACA, there
are no established or prescribed procedures in @ldts recommendations are presented
to the Minister of Justice who decides whether éhebould be presented before
Parliament.

50.The Disciplinary Procedures of the Public Servicenm@nission Regulations Article 5(1)
and (2) provide that an officer shall report to tHead of the Department any misconduct
or breach of discipline committed by any officehiMYfailure to report misconduct is not
considered an offence, it can be the ground fazigimary actions.

51.Outreach and formal partnerships with private seaatities are reported as limited in
Malta, although the FIAU provided relevant traininvghich also included participants

from the private sector. Financial institutions @avate regularly with the Police in
particular.

2.2. Successes and good practices
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52.0Overall, the following successes and good practioesnplementing Chapter Il of the
Convention are highlighted:

« The aggravated punishment structure for passiviedoyi as an example of accounting
for the gravity of offences (arts. 15, 21);

« There is no requirement for the offence of fordagbery to be linked to “the conduct
of international business” (art. 16);

- The ease with which law enforcement institutiongeap to cooperate, in particular
the police and Attorney General’s office.

2.3. Challengesin implementation
53. The following steps could further strengthen emgsanti-corruption measures:

« Monitor the application of the bribery provisions ensure that cases of indirect
bribery are equally covered in future cases, irhtigpf the absence of a specific
provision addressing indirect bribery.

« Consider the possibility of establishing the criatiniability of legal persons
regardless of whether a natural person has beenwicted.

- Consider whether existing provisions strike an ampiate balance between
immunities and privileges and the effective ingadton, prosecution and
adjudication of corruption offences.

« Consider whether existing provisions on the pratectof victims who are not
witnesses are adequate to ensure full protectiosuch persons in line with UNCAC.
Also, consider whether the fact that the witnesgqmtion programme is not available
to witnesses or experts who are not victims anchdidparticipate in the offence poses
restrictions to the effectiveness of such programme

« Clarify the role of PACA and its competency to reeepublic complaints and
undertake necessary awareness raising of its exsteEnsure that sufficient financial
and human resources are provided in particular fCA.

« Conduct an assessment of Malta’s current bodiedlwed in the fight against
corruption in view of clarifying roles and respobiities and harmonizing functions,
in particular to ensure the existence of one or enbodies equipped with sufficient
independence, resources and staff (including inyaiste skills) to effectively combat
corruption. Attention should also be paid to pretem aspects, such as anti-
corruption education and awareness raising amonglipwofficials and the general
public.

3. Chapter I V: International cooperation

3.1. Observations on the implementation of the articles under review
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Extradition (art. 44)

54. Extradition is governed by the Extradition Act (Es&d is conditional on the existence of
treaties or extradition arrangements (Article 43@bnstitution). Malta is party to the
European Convention on Extradition and four bilaetreaties (the United States of
America, Egypt, Libya and Tunisia). Although Mali@zes not take the Convention as the
legal basis for extradition, it would honour a rexst on its basis due to powers granted to
the Minister of Justice to enter into extraditioalations on a case by case basis with
States that are not Commonwealth or designatedtdesr{Articles 30A and 32 EA).

55.Extradition is subject to dual criminality (Articl& EA) and a minimum penalty
requirement of imprisonment for at least one yeahich covers corruption-related
offences under Maltese law. In the absence of dualinality extradition is possible
under the European Arrest Warrant and Surrenderdedures, and for Iceland and
Norway. In other cases, extradition is limited he extent that not all offences established
under the Convention have been criminalized. Sfragliextradition procedures are in
place for ten designated Commonwealth countries ander the under the London
Scheme for Extradition within the Commonwealth.

56.No requests for extradition have been refused bitaMa date, except in one case where
the request did not satisfy Malta’s legal requirerise

57.Political offences are exempted from extraditiontiGde 10(1)(a) EA). Although the
Constitution provides for the extradition of Makedtizens (Article 43(3)) and there have
been relevant cases, nationality is an optional ugid for refusal under Malta’'s
extradition treaties. The aut dedere aut judicat@igation is not addressed in Malta’s
domestic legislation and all treaties.

58.The issues of fair treatment or the discriminatpoypose have not been invoked to date
in corruption-related cases.

59. Extradition may not be refused on the ground tle offence involves fiscal matters;
around 90 per cent of incoming requests relatertarfcial crimes, and these requests are
invariably executed.

60. Malta consults with requesting States as a mattg@ractice.

Transfer of sentenced persons; transfer of crimpraceedings (arts. 45, 47)

61.Malta is party to the Council of Europe Conventamthe Transfer of Sentenced Persons
and two bilateral treaties with Libya and Egypt. kdahas participated in prisoner
transfer arrangements as a requested and requeStiate.

62.The transfer of criminal proceedings is possibleceorthe Courts are vested with
jurisdiction, and examples of implementation wa@vged.

Mutual legal assistance (art. 46)

63.Article 649 CC is normally invoked to grant mutdagal assistance (MLA) requests
emanating from foreign judicial, investigative, pezuting or administrative authorities.
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Malta is party to international treaties on MLA arths signed two bilateral treaties
(USA, China). Malta also follows the Harare ScheRelating to MLA within the
Commonwealth.

64.Dual criminality is a general requirement for MLAeg, e.g., Malta’s reservation to the
European Convention on MLA in Criminal Matters).ver, no obstacles exist under
Maltese law to granting assistance in the abserfcdual criminality for non-coercive
measures. Malta has executed requests involving HiEt constituted administrative
violations rather than criminal offences under Mgk law.

65.Malta is able to provide a wide range of assistarfcem the serving of summons and
documents to the enforcement of confiscation ordieosn the hearing of witnesses to
search and seizure, from the production of documemtvideo conference. Assistance is
provided unless contrary to domestic law or pupliticy (Article 649(1) and (5) CC).

66. Malta has not refused any request for assistanaate.

67.Where the Attorney General, as central competerthaaily, communicates to a
magistrate a request made by a foreign authorityafoy investigation, search, seizure or
examination of witnesses, the magistrate conductrders such investigation or
examination. Orders for search and seizure are @begt by the police. For requests
relating to offences punishable by over one yeamgprisonment, including money
laundering, where dual criminality is satisfied,etbAttorney General applies to the
Criminal Court for an investigation order or an atthment order, or for both (Article
435B CC; Article 9 PMLA, Article 24B, Dangerous QsuOrdinance). If granted, the
Order will prevail over any obligation of confideslity or professional secrecy, and the
provisions applicable to a domestic investigatiodes or attachment order apply.

68.Requests which are executed by the police, narhelycdllection of evidence and the
taking of interviews, are completed within an aggraimeframe of three weeks. Requests
executed by the Attorney General through the issuénvestigation, attachment or
freezing orders are generally executed within tvaeks. Requests involving the hearing
of witnesses are fully executed within 3-6 montlepending on the workload of the
Courts. The direct transmission of MLA requestsveen judicial authorities is covered
by Article 649 CC.

69. There are no obstacles to providing MLA in relattormatters governed by bank secrecy
(e.g., Article 6B, Professional Secrecy Act) omiming legal persons, and such requests
are routinely granted. Confidentiality requiremengse observed on the basis of
administrative practice in accordance with artié49(5B) of the Criminal Code.

70.Malta relies on its cooperation through CARIN, INREEOL, EUROPOL and police-to-
police cooperation (see below) to share pre-MLArimfation.

Law enforcement cooperation; joint investigatiogpecial investigative technigues (arts.
48, 49, 50)

71.Maltese police patrticipate in the Camden Asset Regolnter-Agency (CARIN) network,
and engage in police-to-police exchange of inforamatind cooperation on the basis of
e.g., INTERPOL, EUROPOL and commission rogatoioenfiforeign judicial and police
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authorities. The Attorney General's Office, as ¢katral judicial authority, also ensures
cooperation with other States through Eurojust aheé European Judicial Network
(EJN). Statistics related to criminal requests (fotited to corruption matters) through
INTERPOL, EUROPOL and Malta’s Schengen “SIRENE” daw (Supplementary
Information Request at the National Entry) wereyed. Malta also uses the SIENA
(Secure Information Exchange Network Applicatiogtwork as a platform for

information exchange.

72.The FIAU, though not a law enforcement agency, ¢@scluded information sharing
arrangements, including through the Egmont Group #re EU (9 MOUs at the end of
2012). Detailed statistics on the FIAU's internaitg requests for assistance
(incoming/outgoing) were provided.

73.The Malta police force has liaison officers postgdeuropol, through agreements with
other States on a case by case basis, and at foeshassies.

74.Malta has entered into a number of crime and poko®peration agreements. Malta
considers this Convention as the basis for diraat Enforcement cooperation, but there
has been no experience in its application.

75. Joint investigations are possible under Malta’saties (e.g., EU Convention on MLA and
some bilateral treaties). Maltese authorities dthgcparticipated or assisted in joint
investigative teams in a few cases, including mreuption-related investigation.

76.Special investigative techniques that are ‘nontsive’ can be conducted upon consent
by the Attorney General (Article 435 E (3) CC). dence collected under a warrant or
investigation order is admissible if the techniguas lawfully conduced, though no law
addresses the matter.

3.2. Successes and good practices

« The integration of a liaison officer to execute uegts requiring police intervention
(e.g. search and seizure, service of summons, tafoegpurposes of interrogation,
court hearings etc.) within the designated unitha Attorney General’s office dealing
with international cooperation requests.

+ Maltese CC provides for hearings of suspects bgosbnference and by telephone in
certain cases.

- Malta has commendable international law enforcemmrdperation, with technical
investigative training provided to other countrias, particular through the Malta

police force and the FIAU; and there has been aengcincrease in dedicated
resources to the international relations unit ire gholice.

3.3. Challengesin implementation
77.The following steps could further strengthen emgsanti-corruption measures:

+ More clearly specify the aut dedere aut judicarégdiion in domestic legislation.
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« Consider, in the interest of greater legal certgimind consistency in future cases,
adopting guidelines or other formalized procedutesaddress the duty to consult
before refusing extradition.

+ Adopt relevant provisions to address the notif@matrequirement relating to matters
of confidentiality (art. 46(20).

« Consider adopting relevant guidelines or formal ggdures in respect of:

o confidentiality undertakings and the disclosure @fculpatory information
governing the spontaneous sharing of informatiat é6(5));

o the limitation on use (art. 46(19));
o Mmatters covered in arts. 46(24) and (25);

o the duty to consult before refusing or postponingAMart. 46(26) and to provide
reasons for refusing assistance (art. 46(23));

o the safe conduct of persons (art. 46(27)).
+ Consider more clearly specifying matters incidentialthe temporary transfer of

detained persons (art. 46(11) (b) and (c)) anditisele of costs (art. 46(28)).

IV. Implementation of the Convention
A. Ratification of the Convention

78.Malta signed the Convention on 12 May 2005 (C.N.2605. TREATIES-12) and ratified
it on 11 April 2008 (C.N.276.2008. TREATIES?9)

79.Malta has made the following depositary notificaiqC.N.276.2008. TREATIES?p
“In accordance with, paragraph 13 of Article 46 tbentral authority designated in
pursuance of this article is the Office of the Aty General, Attorney General’s

Chambers, The Palace, Valletta, Malta.

Pursuant to Article 46.14, the Government of Maléxlares that requests and annexed
documents should be addressed to it accompaniadrayslation in English.

Pursuant to Article 44.6, the Government of Makaldres that it does not take this
convention as the legal basis for co-operationxtradition with other State Parties.”

! http://treaties.un.org/pages/ViewDetails.aspx7EREATY&mtdsg_no=XVIII-
14&chapter=18&lang=en#EndDec
2 http://treaties.un.org/doc/Treaties/2003/12/200®P82002-50%20PM/CN.276.2008-Eng.pdf
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B. Legal and institutional system of Malta

80.Malta is a republic, whose parliamentary system puoblic administration is closely
modelled on the Westminster system. The unicantéoalse of Representatives (Kamra
tad-Deputati) is elected by direct universal suf&rdhrough single transferable vote every
five years, unless the House is dissolved earlethke President on advice of the Prime
Minister.

81.The House of Representatives is made up of sixtg-riMiembers of Parliament.
However, where a party wins an absolute majorityvofes, but does not have a
majority of seats, that party is given additionsats to ensure a parliamentary majority.
The Constitution of Malta provides that the Prestdappoint as Prime Minister the
member of the House who is best able to commandoae(ning) majority in the
House. The President of Malta is appointed fova-fiear term by a resolution of the
House of Representatives carried by a simple nigjofihe role of the President as
head of State is largely ceremonial.

82.The Constitution recognizes three distinct sphewdsich can be regarded as
constituting the Maltese public administration:

» the core Public Service (ministries and departmehgovernment);
» statutory public authorities and other governmaentities which have a separate legal
personality but are owned or controlled by the goreent; and

* local councils, which are answerable to local eletes and constitute a separate level
of government.

83.The Public Service consists of government ministrend departments and their
employees. Some other bodies, including autononeoganizations such as the Public
Service Commission and the Electoral Office, arsoattaffed by Public Service
employees (or public officers as they are formitpwn).

84.The administrative Head of each ministry is a Perena Secretary, who is responsible to
the Minister for supervising and directing the miny and its component units. Ministries
are generally subdivided into divisions (large dépants), each headed by a Director
General, and departments or directorates, whicheaded by Directors.

85. Several Directors General and Directors hold spettfes at law that predate the current
senior management structure, which was put in glad®93. Thus, the Director General
(Customs) and the Comptroller of Customs are orgk the same person, as are the
Director (Treasury) and the Accountant General.

86.The Public Service is part of the public sectot, thhe two are not the same. The Public
Service includes teachers in government schoolspatide officers, but not university
lecturers or the Armed Forces.

87.What distinguishes organizations within the Pul8iervice from other entities in the
wider public sector is the following:
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88.

89.

90.

91.

* Most organizations within the Public Service aredem direct ministerial
responsibility, whereas other public sector erditaee usually run by a board of
directors which reports to the Minister.

* Most organizations within the Public Service arexded directly out of the
Government’s annual budget, that is to say theyaloretain the revenue they
generate. Most other public sector entities caaimetheir revenue and may be
partly or fully self-funding.

* Most public officers are recruited through the RuBlervice Commission or under
powers delegated by it, and are classified withicoenmon pay and grading
structure. Other public sector entities are usualitpnomous in staff management.

* Public Service organizations do not have a lege@mality separate from that of
the Government as a whole, whereas other publiosentities are distinct bodies
in legal terms.

There are of course exceptions to this pattern. dxample, bodies such as the Public
Service Commission and the Electoral Office ar¢ pathe Public Service even though
by law they are independent from the Government.

Legal System of Malta

Malta’s legal system is a synthesis of the variegsl cultures which exerted influence
on it during long years of colonial rule. ThoughtBh rule was officialized in 1814,
the British refrained from imposing common law iralkh. The Code de Rohan, which
had been promulgated in the dying days of the luhg of the Knights of Malta, was
substituted by a local version of the Code Napoiecl852. Other codes were enacted
in the same period, most notably the Code of Ogmgaitn and Civil Procedure, the
Criminal Code and the Code of Criminal ProcedureMAltese legal luminary, Sir
Adrian Dingli, was instrumental in the promulgatiofh these Codes which, though
extensively amended over the years, still formldaekbone of Maltese legislation. He
drew extensively from continental codes, such aselof the Italian statelets and of the
Two Sicilies. However, the Code of Criminal Procexldeparted somehow from the
continental models and the accused were givensrighich were already prevalent in
the United Kingdom. Trial by jury was also introeualc

Over the long years of British Colonial Rule, Bsitilegal influence came increasingly
to bear. Fiscal and company legislation follow elgsthe British model and, since
independence in 1964, UK legislation is often nmebin legislation enacted by the
House of Representatives, which is run on ruldsvi@d by Westminster. The Maltese
Constitution, enacted in 1964, reflects closelytiini constitutional principles, but it

also promulgated a bill of fundamental rights, whwas very much influenced by the
European Convention on Human Rights and the Indlanstitution. The European

Convention on Human Rights was subsequently incatpd in domestic legislation in

1987.

Since Malta’s accession to the European Union itM2€heacquis communitairand
future EU regulations prevail over domestic ledisla and EU directives have to be
incorporated into domestic legislation.

Division of the Courts
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92.The Courts are divided into the Superior and lofeCourts. A bench of nineteen
judges sits on the Superior Courts, in the firstance and in the appellate court. In the
first instance, there is a constitutional chamleewhich are referred applications for a
remedy under the Constitution or the European Qutive on Human Rights, as well
as references from other tribunals where issues pbssible breach of fundamental
human rights arise.

93.The First Hall of the Civil Court hears the brurtowvil law cases and there is also a
Family Court which deals with family matters. Tharinal Court presides over trials
by jury. The appellate courts are the Constituti@aurt, the Court of Appeal and the
Criminal Court of Appeal.

94.The Inferior Courts are presided by magistrates Wwhee multiple competences: as
inquiring magistrates in criminal investigations, the compilation of evidence in
criminal trials, as a court of criminal judicatuvehere criminal sanction does not
exceed six months jail (or with the consent of dlseused, ten years jail) and as a civil
court where the value at issue is currently betwBemos 3,500 and 11,650. The
“Tribunal for Small Causes” hears monetary causpstais Euros 3,500 in value.
Mandatory arbitration also applies in certain insts and an arbitration centre has
been set up.

95.The courts in Gozo are presided by magistratesn ewethe superior jurisdiction.
Otherwise, Gozo courts have the same competenawass in Malta, except for
Constitutional and bankruptcy procedures.

Laws, Policies and Other Measures Relevant to thenmplementation of the
Convention

96. The following implementing legislation was cited lhalta.

Laws of Malta
http://justiceservices.gov.mt/LOM.aspx?pageid=27 &erechrono

Constitution of Malta
http://justiceservices.gov.mt/DownloadDocument.&gpp=lom&itemid=8566&I=1

Criminal Code
http://justiceservices.gov.mt/DownloadDocument.&@gmpp=lom&itemid=8574&I=1

Criminal Injuries Compensation Scheme Regulations
http://justiceservices.gov.mt/DownloadDocument.&gpp=lom&itemid=8983&I=1

Code of Organization and Civil Procedure
http://justiceservices.gov.mt/DownloadDocument.&@gmpp=lom&itemid=8577&I=1

Civil Code
http://justiceservices.gov.mt/DownloadDocument.&gmpp=lom&itemid=8580&I=1

Police Act
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http://justiceservices.gov.mt/DownloadDocument.&gpp=lom&itemid=8686&I=1

Prevention of Money Laundering Act
http://justiceservices.gov.mt/DownloadDocument.&gpp=lom&itemid=8842&I=1

Permanent Commission Against Corruption Act
http://justiceservices.gov.mt/DownloadDocument.&@gmpp=lom&itemid=8800&I=1

Extradition Act
http://justiceservices.qgov.mt/DownloadDocument. @smp=lom&itemid=8765

Extradition Treaties
http://www.justiceservices.gov.mt/LOM.aspx?pageid&ode=chrono&gotolD=276

97.Dratft bills relevant to the implementation of ther@ention include the following.

Apart from minor amendments to existing provisi@mscorruption mentioned below,
at present there is a bill pending before Parlidmshich seeks to amend the
Permanent Commission Against Corruption Act.

This is Bill No. 57 entitled the Permanent CommussiAgainst Corruption
(Amendment) Act, 2010:
http://www.doi-archived.gov.mt/en/bills/2010/Bill%037.pdf

98. The following Government websites were referredydvalta.

Ministry of Justice, Dialogue and the Family
http://www.mjdf.gov.mt/en/Pages/MJIDF%20EN%20homepagpx

Public Service Commission
https://secure2.gov.mt/PSC/home?|=1

Permanent Commission Against Corruption
http://mhas.gov.mt/en/MHAS-Departments/Justice/BA&grmanent-Commission-
Against-Corruption.aspx

99. Other mutual evaluations of Malta include the falliog.

Malta joined the Council of Europe’s Group of Ssatgainst Corruption (GRECO) in
2001 and has been evaluated on three occasions.

« GRECO adopted the First Round Evaluation Repore¢GiEval | Rep (2002) 8E)
in respect of Malta at its 12th Plenary Meetingl®-December 2002) and the
Second Round Evaluation Report (Greco Eval Il R2PO4) 14E) at its 24th
Plenary Meeting (27 June - 1 July 2005).

e The Third Evaluation Report on Malta on Incrimiais (ETS 173 and 191, GPC 2)
was adopted by GRECO at its 44th Plenary MeetintgagBourg, 6-8 October
2009). The aforementioned evaluation reports, a# a® their corresponding
compliance reports, are available on GRECO’s hogeptp://www.coe.int/greco
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C. Implementation of selected articles

Chapter Ill. Criminalization and law enforcement

Article 15 Bribery of national public officials

Each State Party shall adopt such legislative atiteomeasures as may be necessary to establish
as criminal offences, when committed intentionally:

(&) The promise, offering or giving, to a publicfigfl, directly or indirectly, of an undue
advantage, for the official himself or herself aragher person or entity, in order that the official
act or refrain from acting in the exercise of hisher official duties;

(b) The solicitation or acceptance by a public @é#i, directly or indirectly, of an undue

advantage, for the official himself or herself anogher person or entity, in order that the
official act or refrain from acting in the exercisé his or her official duties.

(@) Summary of information relevant to reviewing the implementation of the article

100. Malta cited the following measure, which was deemsddvant to the offence of
passive bribery of domestic public officials.

Criminal Code

115. Any public officer or servant who, in conneatiwith his office or employment,
requests, receives or accepts for himself or fgraher person, any reward or promise
or offer of any reward in money or other valuabnsideration or of any other
advantage to which he is not entitled, shall, onvadion, be liable to punishment as
follows:

(a) where the object of the reward, promise orroffe to induce the officer or servant to
do what he is in duty bound to do, the punishmbatl e imprisonment for a term from
six months to three years;

(b) where the object be to induce the officer awvaet to forbear from doing what he is
in duty bound to do, the punishment shall, for there acceptance of the reward,
promise or offer, be imprisonment for a term fromenmonths to five years;

(c) where, besides accepting the reward, promrseffer, the officer or servant actually
fails to do what he is in duty bound to do, theipbment shall be imprisonment for a
term from one year to eight years.

101. The following measure was deemed to be relevattiemffence of active bribery
of domestic public officials.

Criminal Code

120. (1) In the cases referred to in articles 11%, 117 and 118, the person who bribes
the public officer or servant or the member of theuse of Representatives, or the
person to whom any of the said articles applieaccordance with any provision under
this Code or under any other law, as the case neayshall be deemed to be an
accomplice.
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(2) Where the public officer or servant or otherso@ does not commit the crime, the
person who attempts to induce such officer or sdgrea other person to commit the
crime shall, on conviction, be liable to imprisonmhéor a term from six months to three
years:

Provided that when the crime is that referred tauiticle 117(c), the punishment shall
not exceed eighteen months imprisonment.

(3) Where the member of the House of Representatees not commit the crime, the
person who attempts to induce such member to comaitrime shall, on conviction,

be liable to imprisonment for a term from six mantb four years.

102. Malta provided statistics on investigations andspautions related to offences of
corruption and bribery for the last four years (Arri).

(b)  Observations on the implementation of the artile

103. It is noted that the corruption offence that isulaged in article 115 of the Criminal
Code refers to passive bribery, as it focuses puabdic officer who “requests, receives
or accepts ... any reward or promise or offer”. Hogre\article 120 of the Criminal
Code refers to active bribery and deems the bebemn accomplice.

104. Specifically, regarding the “promise, offering avigg” (active bribery), it is noted
that article 120 (active bribery) mirrors the comtef article 115 (passive bribery),
which covers the person who “accepts ... any rewangr@mise or offer”, and makes
the passive bribery provisions applicable alsoctova bribery.

105. Regarding the solicitation or acceptance of brifsssive bribery), article 115
includes the words “requests, receives or acceptny..reward or promise or offer of
any reward in money or other valuable consideradioof any other advantage”.

106. Attempts are punishable as per article 120(2) &nhadf(the Criminal Code.

107. The reviewers note the different set of punishnmfentbribery involving public
officers, public servants or members of the HouddRapresentatives. Officials of Malta
explained that, because there is more gravity wihenoffence is committed by a
member of Parliament, the law foresees an incraasgunishment in these
circumstances. The same is true for police officatso face higher penalties than other
persons due to the heightened responsibility of tiféce. It was further explained that
the briber-accomplice is liable to the same punishinas the principal.

108. The reviewers further note that paragraph (a) v€larl15 states the punishment of
imprisonment for a term from six months to threargegust for the fact of inducing the
public officer or servant to do what he is bounddim, while a more severe set of
imprisonment is set in paragraph (b) of article Idi5inducing the officer or servant to
forbear from doing what he is in duty bound to plst for the mere acceptance of the
reward, promise or offer. Moreover, if the publificer or servant fails to do what he is in
duty bound to do, he is bound for a more severéspurent (1 to 8 years imprisonment).
The provisions address the situation where theeaffis induced to do, or to refrain from
doing, what he or she is duty bound to do, andefbes this aspect of the UNCAC
obligation is satisfied. However, article 115(a), the other hand, contemplates a different
sanction where — besides accepting the offer -offieer actually fails to do his or her
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duty, and the same is true for active bribery uraatecle 120. This failure to do an official
duty carries the highest sanction.

109. It is further noted that persons committing actbrbery are covered through the
application of article 120 of the Criminal Codeaxomplices, but it was explained that
the effective outcome is the same since the baleomplice is liable to the same
punishment as the principal.

110. In terms of the “undue” advantage, the reviewerte ribat the article refers to any
“reward in money or other valuable consideration.olny other advantage to which he
is not entitled”. Officials from Malta explainedaha public’s officer only legitimate
remuneration is his salary and anything besidesish@onsidered undue. Anything which
is of material benefit to the offender or advantafjaegligible amount can fall within the
scope of this provision, including facilitation pagnts, but also small advantages to
which the public officer is not entitled by virtwé his position. It was explained that gifts
given in order to “induce the officer or servant”dct or refrain from acting, are equally
captured by article 115. Thus, a case example wa#iomed during the country visit
where an official had received a gift after havpeyformed the function of her position,
which was thus considered not to have been giveth®illegitimate purpose of inducing
the official to alter her conduct. Provisions oftggare also contained in the ethical rules
applicable to public officials through the respeetiCodes of Conduct. It was also
explained during the country visit that there isthieshold in the Maltese legislation that
would limit the value of the undue advantage. Aecazample was cited where the
unjustified award of a boat license (valued at 2408) was prosecuted as an undue
advantage.

111. The Criminal law does not distinguish between attsribery committed “directly or
indirectly”. In this regard, the reviewers note ttithe Maltese offence of trading in
influence (Section 121A, Criminal Code, which itedi under UNCAC article 18 below)
includes the term “directly or indirectly”. AlthohgMaltese officials explained that acts of
indirect bribery are equally covered under its d&ggion, Malta may wish to monitor the
application of the bribery provisions (in particularticles 155 and 120) to ensure that
cases of indirect bribery are equally covered iturkel cases, especially in light of the
corresponding explicit reference to indirect adtgading in influence.

112. Regarding the mens rea of the offence, which isempticitly mentioned, officials
explained that mens rea is a necessary elemerit offences, including bribery. The
offender must act knowingly.

113. Malta explained that the term “public officer” igfthed in article 92 of the Criminal
Code. The addition of the word “servant” emphasittes generality of the expression,
which includes all persons who, in any way, ardedalipon to discharge any public
service, whether in a permanent post or temporanhether on payment or otherwise.
Maltese officials explained that article 92 of tleiminal Code covers members of
parliament, ministers and judges, and that parlrder&ns are also specifically covered in
article 120 of the Criminal Code.

Criminal Code

92. The general expression “public officer” inclsdeot only the constituted authorities,
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civil and military, but also all such persons thet lawfully appointed to administer any
part of the executive power of the Government,copérform any other public service
imposed by law, whether it be judicial, adminigtrator mixed.”

114. Furthermore, it was explained that the offencesteel to corruption extend to legal

(©)

persons, as provided under article 121D of the dahCode, read together with article
124 of the Constitution. Maltese officials explairguring the country visit that there is
no distinction in the Maltese legislation betweegdl and natural persons, and that
therefore the provisions on third party benefifer(*himself or for any other person” in
article 115 of the Criminal Code) also covers thpalty entities, in accordance with
UNCAC article 15.

Criminal Code

121D. Where the person found guilty of an offencelar this title is the director,
manager, secretary or other principal officer dfcaly corporate or is a person having a
power of representation of such a body or havinguwhority to take decisions on behalf
of that body or having authority to exercise cohtwtthin that body and the offence of
which that person was found guilty was committedtf@ benefit, in part or in whole, of
that body corporate, the said person shall forpimgoses of this title be deemed to be
vested with the legal representation of the sanuy lmorporate which shall be liable to
the payment of a fine (multa) of not less than thmusand and one hundred and sixty-
four euro and sixty-nine cents (1,164.69) and noterthan one million and one hundred
and sixty-four thousand and six hundred and eigity-euro and seventy cents
(1,164,686.70).

Article 124(1) of the Constitution

"public office” means an office of emolument in {ablic service;

"public officer" means the holder of any publicioff or of a person appointed to act in
any such office;

"the public service"” means, subject to the prowisiof subarticles (2) and (3) of this
article, the service of the Government of Malta icivil capacity;

(2) In this Constitution, unless the context othisewrequires, "the public service"
includes service in the office of judge of the SugreCourts, service in the office of
Auditor General and Deputy Auditor General, seniiteghe office of magistrate of the
Inferior Courts and service in the office of a me&mbf the Malta Police Force.

(3) In this Constitution "the public service" daest include service in the office of -

(i) Prime Minister or other Minister, a Parliament&ecretary, Speaker, Deputy Speaker,
a member of the House of Representatives, a meoflde€ommission established by this
Constitution;

(i) save where the holder of the office is selddt®m the public service, an Ambassador,
High Commissioner or other principal representativ®alta in any other country; or

(iif) save in so far as may be prescribed by

Parliament, a member of any council, board, pacemmittee or other similar body
established by or under any law.

Successes and good practices
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115. The reviewers observe that the aggravated punishstercture for passive bribery
Is conducive to regulating sanctions in a mannat takes into account the gravity of
the offence.

(d)  Challengeswhere applicable

116. Malta may wish to monitor the application of théblery provisions to ensure that
cases of indirect bribery are equally covered tnrkl cases, in light of the absence of a
specific provision addressing indirect bribery.

Article 16. Bribery of foreign public officials and officials of public international
organizations

1. Each State Party shall adopt such legislativel amher measures as may be necessary to
establish as a criminal offence, when committedntionally, the promise, offering or giving to a
foreign public official or an official of a publimternational organization, directly or indirectly,

of an undue advantage, for the official himselherself or another person or entity, in order that
the official act or refrain from acting in the exgse of his or her official duties, in order to ait

or retain business or other undue advantage intiefato the conduct of international business.

2. Each State Party shall consider adopting sudiislative and other measures as may be
necessary to establish as a criminal offence, wb@mmitted intentionally, the solicitation or
acceptance by a foreign public official or an aficof a public international organization,
directly or indirectly, of an undue advantage, the official himself or herself or another person
or entity, in order that the official act or refraifrom acting in the exercise of his or her officia
duties.

(@) Summary of information relevant to reviewing the implementation of the article

117. The offence is reflected in article 121(4) readetbgr with articles 115-120 of the
Criminal Code (hereinafter often referred to asGloele).

Criminal Code

121...(4) The provisions of this sub-title shall atgaply to any conduct falling within the
descriptions set out in the provisions of this sitlb-and in which is involved:
(a) a public officer or servant of any foreign 8tatcluding any member of a domestic
public assembly of any foreign State which exercidegislative or administrative
powers; or
(b) any officer or servant, or any other contracédployee, of any international or
supranational organization or body or of any ofitstitutions or bodies, or any other
person carrying out functions corresponding to ¢hpsrformed by any said officer,
servant or contracted employee; or
(c) any member of a parliamentary assembly of artgrmational or supranational
organisation; or
(d) any holder of judicial office or any officialf @any international court; or (e) any
member, officer or servant of a Local Council; or
(H any person mentioned in the preceding paragrapid the offence was committed
outside Malta by a Maltese citizen or by a permanesident in Malta;

For the purposes of this paragraph, the phrasengreent resident” shall have the
same meaning assigned to it by article 5(1)(d); or

Page 22 of 202



(g) as the person who committed the offence, anggmementioned in paragraph (b) and
the organisation, institution or body in questi@s lits headquarters in Malta;
(h) any person:
(i) called upon to act as arbitrator in accordanth the provisions of the Arbitration
Act, whether such arbitration is domestic or in&dional;
(i) who by virtue of an arbitration agreement &led upon to render a legally binding
decision in a dispute submitted to such persorhbyparties to the agreement; and
(i) who is an arbitrator exercising his functionader the national legislation of any
state other than Malta:

Provided that:
(i) where the person involved is any person meietibom paragraphs (a), (b), (d) or (e)
the provisions of articles 115, 116, 117 and 120l stpply; and
(i) where the person involved is any person memdin paragraph (c) the provisions of
articles 118 and 120 shall apply.

115. Any public officer or servant who, in conneatiwith his office or employment,
requests, receives or accepts for himself or fgr@her person, any reward or promise
or offer of any reward in money or other valuablengideration or of any other
advantage to which he is not entitled, shall, onvatdion, be liable to punishment as
follows:

(a) where the object of the reward, promise orrpffe to induce the officer or servant to
do what he is in duty bound to do, the punishmhbatl e imprisonment for a term from
six months to three years;

(b) where the object be to induce the officer awaet to forbear from doing what he is
in duty bound to do, the punishment shall, for there acceptance of the reward,
promise or offer, be imprisonment for a term fromenmonths to five years;

(c) where besides accepting the reward, promiseffer, the officer or servant actually
fails to do what he is in duty bound to do, theipbhment shall be imprisonment for a
term from one year to eight years.

116. (1) Where the crime referred to in paragraptof the last preceding article consists

in sentencing a defendant or person accused, thistpnent shall be imprisonment for a

term from eighteen months to ten years:

Provided that in no case shall the punishment ierddhan that to which the defendant
or person accused has been sentenced.

(2) Where the punishment to which the defendanpemson accused is sentenced is
higher than the punishment of imprisonment foryears, such higher punishment shall
be applied.

117. Where the crime referred to in article 115fohsists in the release of a person
charged with an offence, or in the discharge ofefemdant or person accused, the
punishment shall be as follows:

(&) where the charge, complaint, or indictment erdspect of a crime liable to a

punishment higher than that of imprisonment foeamt of two years, the punishment

shall be imprisonment for a term from eighteen rmertb five years;

(b) where it be in respect of an offence liableatpunishment not higher than that of
imprisonment for a term of two years, but not fadlin the class of contraventions, the
punishment shall be imprisonment for a term fromermonths to three years;

(c) where it be in respect of a contravention,gheishment shall be imprisonment for a
term from four to twelve months.
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118. Any member of the House of Representatives neboests, receives or accepts, for
himself or for any other person, any reward or psenor offer of any reward in money
or other valuable consideration or of any otheraadage given or made with the object
of influencing him in his conduct as a member & tHouse shall, on conviction, be
liable to imprisonment for a term from one yeaeight years.

119. The punishment of perpetual general intemlictr perpetual special interdiction,

or both, as the case may be, shall be added tguheshments established in the
preceding articles of this sub-title when the maximof such punishments exceeds two
years’ imprisonment; when the maximum of the saidighments does not exceed two
years’ imprisonment, then the punishment of temyoganeral interdiction or temporary

special interdiction, or both, as the case mayball be added.

120. (1) In the cases referred to in articles 1%, 117 and 118, the person who bribes
the public officer or servant or the member of theuse of Representatives, or the
person to whom any of the said articles applieadacordance with any provision under

this Code or under any other law, as the case neaysbhall be deemed to be an

accomplice.

(2) Where the public officer or servant or othersp@ does not commit the crime, the
person who attempts to induce such officer or séraa other person to commit the

crime shall, on conviction, be liable to imprisormhéor a term from six months to three

years.

(3) Where the member of the House of Representatiees not commit the crime, the

person who attempts to induce such member to cothmitrime shall, on conviction, be

liable to imprisonment for a term from six montbgdur years.

(b)  Observations on the implementation of the artie

118. The reviewers note the application of article 121&&ad together with articles 115-

120, which criminalize active and passive foreigibdry and specifically cover,

notably, public officers or servants of foreign t8&8 members of foreign public
assemblies with legislative or administrative payeofficers, servants or contracted
employees of international organizations and perszamrying out functions for them,
as well as members of parliamentary assembliesitefriational organizations, and
holders of judicial office or officials of internahal courts.

119. All other elements described under domestic briljabpve) are equally applicable

in respect of bribery of foreign public officiaiscluding the criminal sanctions.

120. The reviewers note that there is no link in the tes# offence to “the conduct of

international business” as provided in UNCAC aditb.
121. Officials further explained that the provision dasst detract from the immunity

foreign public officials enjoy, since this can leenoved by the State or organization the
official represents.

(c) Successes and good practices

122. It is positively noted that there is no requirementhe Maltese legislation for the
offence to be linked to “the conduct of internatibrusiness” as provided in the
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Convention.

Article 17. Embezzlement, misappropriation or otherdiversion of property by a public
official

(@)

Each State Party shall adopt such legislative atiteomeasures as may be necessary to establish
as criminal offences, when committed intentionalyg, embezzlement, misappropriation or other
diversion by a public official for his or her beitefr for the benefit of another person or entiy,

any property, public or private funds or securities any other thing of value entrusted to the
public official by virtue of his or her position.

Summary of information relevant to reviewing the implementation of the article

123. Malta cited the following implementation measure.

Criminal Code

127. Any public officer or servant who for his ovpnivate gain or for the benefit of
another person or entity, misapplies or purloing amney, whether belonging to the
Government or to private parties, credit securibegslocuments, bonds, instruments, or
movable property, entrusted to him by virtue of bifice or employment, shall, on
conviction, be liable to imprisonment for a terrorfr two to six years, and to perpetual
general interdiction.

124. According to Maltese officials, the provisions aadd in the Criminal Code also

cover immovable property (article 308).

Criminal Code

308. Whosoever, by means of any unlawful practicdyy the use of any fictitious name,

or the assumption of any false designation, or l®ams of any other deceit, device or
pretence calculated to lead to the belief in thisterce of any fictitious enterprise or of

any imaginary power, influence or credit, or toateethe expectation or apprehension of
any chimerical event, shall make any gain to thejuglice of another person, shall, on

conviction, be liable to imprisonment for a termarfr seven months to two years.

125. Moreover, the general provisions relating to misappation and fraud are

aggravated by an increase in punishment when cdedrbly a public officer.

Criminal Code

293. Whosoever misapplies, converting to his ownelieor to the benefit of any other
person, anything which has been entrusted or delivo him under a title which implies
an obligation to return such thing or to make us&dof for a specific purpose, shall be
liable, on conviction, to imprisonment for a termarh three to eighteen months:

Provided that no criminal proceedings shall beitungtd for such offence, except on the
complaint of the injured party.

294. Nevertheless, where the offence referred tthenlast preceding article is
committed on things entrusted or delivered to tlitenoler by reason of his
profession, trade, business, management, officeenrice or in consequence of a
necessary deposit, criminal proceedings shall Istitimed ex officio and the
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punishment shall be of imprisonment for a term figeaen months to two years.

141. Saving the cases where the law specificalbg@ibes the punishment to which
offences committed by public officers or servants subject, any public officer or
servant who shall be guilty of any other offencerowhich it was his duty to watch
or which by virtue of his office he was bound t@ness, shall, on conviction, be
liable to the punishment laid down for such offerinereased by one degree.

(b) Observationson the implementation of the article

126. Embezzlement by public officials is criminalized amticle 127 of the Criminal
Code (entitled, “Embezzlement”). This offence cstsiin the embezzlement
committed by a public officer/servant of money woperty of which they have the
administration or custody or which they are resggago collect. Conversely, articles
293 and 294 (“Misappropriation) refer to the midaggtion and conversion by any
person of anything which has been entrusted oveleld to them by title.

127. Regarding the offence of embezzlement in articlé, Malta explained that what is
essential is that the offender should have theaigpaf a public officer or servant, in
that he should have in his possession or at higsod& the things misapplied or
purloined by virtue of his office or employment. athwhich especially characterizes
the crime of embezzlement is not the public ownersl the things misapplied or
purloined, but the breach and abuse of a puhlst.tr

128. Furthermore, it was explained that the element mfbtic officer or servant” in
article 127 serves to distinguish this crime frohattof theft or purloining (used
interchangeably, since the latter derives fromQGlédice delle Due Sicilen which the
Maltese Criminal Code was modelled).

129. Therefore, the reviewers’' observations made undBRICAIC article 15 above
regarding the definition of the term “public offi€eand “public servant” are repeated
here.

130. It was further explained regarding the offence iticke 127 that the material
element of the crime consists in “misapplying” @ufloining” the money or things a
person has been entrusted with or received by. fittee old Italian text spoke of
“distrarre o sottrare”. The first of these two wsravould connote the idea of
misappropriation, the second, the idea of thefte Téxt uses the word “misapplies”
purposely since the public officer or servant alsedas the detention or general
possession of the thing; he only betrays the tegbsed in him by diverting it from its
destination, by using it unlawfully for his privaaelvantage.

131. Thus, it was explained, the Maltese translationresges embezzlement as theft by
a public officer or servant who makes unlawful wdeoroperty entrusted to him by
virtue of his office.

132. It is noted that the concepts of embezzlement, ppisgriation and other diversion
would seem to be adequately captured by the citggl af embezzlement, that is
misapplying or purloining entrusted property, adl\@e misapplication and conversion,
which could also be committed by public officials.

133. It was further explained during the country visiat there is no applicable threshold
for embezzlement below which cases are not invastijor prosecuted.
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Article 18. Trading in influence

Each State Party shall consider adopting such latjie and other measures as may be necessary
to establish as criminal offences, when committéghitionally:

(&) The promise, offering or giving to a public offica any other person, directly or indirectly,
of an undue advantage in order that the publiccadfior the person abuse his or her real or
supposed influence with a view to obtaining fromadministration or public authority of the
State Party an undue advantage for the originafigregor of the act or for any other person;

(b) The solicitation or acceptance by a publicaéi or any other person, directly or indirectlyf o
an undue advantage for himself or herself or foother person in order that the public official or
the person abuse his or her real or supposed inflteewith a view to obtaining from an
administration or public authority of the State Baan undue advantage.

(@) Summary of information relevant to reviewing the implementation of the article

134. Active and passive trading in influence is criminadl in article 121A of the
Criminal Code.

Criminal Code

121A. (1) Any person who promises, gives or offelisectly or indirectly, any undue
advantage to any other person who asserts or omfinat he or she is able to exert an
improper influence over the decision-making of geyson referred to in the preceding
articles of this sub-title, in order to induce suather person to exercise such influence,
whether such undue advantage is for such otheropeos anyone else, shall on
conviction be liable to the punishment of impris@nnhfor a term from three months to
eighteen months.

(2) Any person who requests, receives or acceptsoffer or promise of any undue
advantage for himself or for anyone else with tihgect of exercising any improper
influence as is referred to in subarticle (1) shafi conviction be liable to the
punishment laid down in that subarticle.

(3) The offences referred to in subarticles (1) &)dshall be complete whether or not
the alleged ability to exert an improper influemsested, whether or not the influence is
exerted and whether or not the supposed influeraxds|to the intended result.

(b) Observations on the implementation of the artile

135. The active trading in influence is stated in aei¢R1A (1) of the Criminal Code.
The reviewers note that the provision in generaresses any person who asserts or
confirms that he or she is able to exert an improp#uence..., implying that the
public officer is included.

136. Malta clarified the meaning of the term “assertsconfirms”, to clarify that it
covers persons with both real and supposed infRi@scexpressed by an intermediary.
In this context it is noted that article 121A(3)tbé Criminal Code provides that active
and passive trading in influence is establishe@naigss of whether the activity is (or
could be) exerted, or whether it leads to the idéehresult or not.

137. Furthermore, the observations under article 15 dlation to bribery are also
applicable to the article under review.
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Article 19. Abuse of functions

(@)

Each State Party shall consider adopting such lagjiee and other measures as may be necessary
to establish as a criminal offence, when commifigg@ntionally, the abuse of functions or
position, that is, the performance or failure torfoem an act, in violation of laws, by a public
official in the discharge of his or her functiorisy the purpose of obtaining an undue advantage
for himself or herself or for another person orignt

Summary of information relevant to reviewing the implementation of the article

138. In addition to the bribery and embezzlement prowisireferred to above, Malta

cited the following articles.
Criminal Code

112. Any officer or person employed in any publdmanistration, or any person
employed by or under the Government, whether aizthdror not to receive moneys or
effects, either by way of salary for his own seegicor on account of the Government,
or of any public establishment, who shall, unddogoof his office, exact that which is
not allowed by law, or more than is allowed by lawpefore it is due according to law,
shall, on conviction, be liable to imprisonment éoterm from three months to one year.

113. Where the unlawful exaction referred to in ldest preceding article, is committed
by means of threats or abuse of authority, it dbaltleemed to be an extortion, and the
offender shall, on conviction, be liable to impnseent for a term from thirteen months
to three years.

114. Where the crimes referred to in the last twec@ding articles are accompanied
with circumstances which render such crimes liaddeo to other punishments, the
higher punishment shall be applied with an incredsmne degree.

122. Any advocate or legal procurator who, havilmgaaly commenced to act on behalf
of one party, shall, in the same lawsuit, or in afiyer involving the same matter and
interest, in opposition to such party or to anysperclaiming under him, change over,
without the consent of such party or person, artdoacbehalf of the opposite party,
shall, on conviction, be liable to a fine (multapd to temporary interdiction from the
exercise of his profession for a term from four thsrto one year.

123. Any advocate or legal procurator who shaltdethe interests of his client in such
a manner that, in consequence of his betrayal ceitlel omission, the client shall lose

the cause, or any right whatsoever shall be baodus prejudice, shall, on conviction,

be liable to imprisonment for a term from severeighteen months, and to perpetual
interdiction from the exercise of his profession.

128. Any turnkey or gaoler who shall take any pr&oin custody without a lawful
warrant or order from a person authorized by lawssoie such warrant or order, shall,
on conviction, be liable to imprisonment for a tefmom one to three months.

129. (1) Any turnkey or gaoler who shall subjecy aerson under his custody to any
arbitrary act or restriction not allowed by thespmn regulations, shall, on conviction, be
liable to the punishment established in the lastgding article.
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(2) Where the restriction or arbitrary act afordsafi itself constitutes a crime liable to an
equal or a higher punishment, such punishment bleadlpplied with an increase of one
degree.

130. Any public officer or servant who, without hatity or necessity, detains or causes
to be detained, any person under arrest, in argepdéher than a place appointed as a
public prison, shall, on conviction, be liable toprisonment for a term from one to
three months or to a fine (multa).

131. Any public officer or servant who has undes biders the civil police force and
who, on a lawful request made by any competentoaiyh fails to afford the assistance
of such force, shall, on conviction, be liable ngprisonment for a term from four to six
months.

132. Any juror, witness or referee who, with thgeab of not affording assistance to the
competent authority lawfully requiring such assis® or of explaining his non-
appearance before such authority, alleges an exdoisé is shown to be false, shall, in
addition to the punishment established for his appearance, be liable, on conviction,
to imprisonment for a term from one to three months

133. Any public officer or servant who communicatespublishes any document or
fact, entrusted or known to him by reason of hfgcef and which is to be kept secret, or
who in any manner facilitates the knowledge thersbfll, where the act does not
constitute a more serious offence, be liable, amviobion, to imprisonment for a term

not exceeding one year or to a fine (multa).

134. Any public officer or servant who, having bedismissed, interdicted, or
suspended, and having had due notice thereof,me@#iin the exercise of his office or
employment, shall, on conviction, be liable to impnment for a term from one to six
months.

135. Any person vested with public authority why amy unlawful measures devised with
other persons, hinders the execution of the lavall,slon conviction, be liable to
imprisonment for a term from eighteen months te¢hyears.

136. (1) Any public officer or servant who, undelaur of his office, shall, in cases
other than those allowed by law, or without thenfalities prescribed by law, enter any
house, or other building or enclosure belongingrg person, shall, on conviction, be
liable to imprisonment for a term not exceedingeéhmonths or to a fine (multa or
ammenda).

(2) Where it is proved that the entry has takercelor an unlawful purpose or for a
private advantage, the offender shall, on conwuictize liable to imprisonment for a term
from one to twelve months.

137. Any magistrate who, in a matter within his gosy fails or refuses to attend to a
lawful complaint touching an unlawful detention,daany officer of the Executive
Police, who, on a similar complaint made to hiniisfeo prove that he reported the same
to his superior authorities within twenty-four hsushall, on conviction, be liable to
imprisonment for a term from one to six months.
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138. Any public officer or servant who shall madigsly, in violation of his duty, do or
omit to do any act not provided for in the precedirticles of this Title, to the
oppression or injury of any other person, shallconviction, be liable to imprisonment
for a term not exceeding three months or to a(imelta):

Provided that the court may, in minor offences, wany of the punishments
established for contraventions.

139. Where the injurious or oppressive act is dnina@se mentioned in articles 86, 87,
88 and 89, the offender shall, on conviction, ladle to the punishment laid down in
those articles respectively, increased by one @egre

139A. Any public officer or servant or any othergmn acting in an official capacity
who intentionally inflicts on a person severe pamsuffering, whether physical or
mental -
(a) for the purpose of obtaining from him or adhparerson information or a confession; or
(b) for the purpose of punishing him for an actohe third person has committed or is
suspected of having committed; or
(c) for the purpose of intimidating him or a thipgrson or of coercing him or a third
person to do, or to omit to do, any act; or
(d) for any reason based on discrimination of aimg kshall, on conviction, be liable to
imprisonment for a term from five to nine years:

Provided that no offence is committed where paisudfering arises only from,
or is inherent in or incidental to, lawful sancisoor measures:

Provided further that nothing in this article shadilect the applicability of other
provisions of this Code or of any other law proagifor a higher punishment.

140. In the cases referred to in articles 133 @ih8lusively, the court may, in addition
to the punishment therein laid down, award the glumient of temporary or perpetual
general interdiction.

141. Saving the cases where the law specificals@ibes the punishment to which
offences committed by public officers or servants aubject, any public officer or
servant who shall be guilty of any other offencerowhich it was his duty to watch or
which by virtue of his office he was bound to regsreshall, on conviction, be liable to
the punishment laid down for such
offence, increased by one degree.

(b) Observations on the implementation of the artile

139. The Maltese authorities cited a number of provisiar its law which deal, in
particular, with the abuse of public position fargonal gain by an officer or person
employed in the public administration or under Gevernment. The reviewers note
that the breach of these provisions bring abouth lbsciplinary professional and
criminal sanctions.

140. It was explained that the offences starting witlickr 112 fall under the heading of
“The Abuse of Public Authority”, which relates téfences against the due exercise of
official powers and consists in acts of arbitrandallegal oppression committed by
public functionaries for the purpose of extortiamdaof their corruption of others by
means of bribes.

141. Thus, article 113 speaks of the offence of extartmwhich materializes when the
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unlawful exaction (article 112) is committed by meaof threats or abuse of power.
This crime is the same crime as unlawful exactiercept that the means of
perpetration differ: the means used here are raggeavated. For the crime in article
112, it is not necessary that the offender shoakkhused any means of compulsion;
the mere exaction suffices. This aggravation (&rtil3) arises where the offender
used threats and abuse of power. As to the abugevadr, the unlawful exaction is in
itself an abuse, but it is not of such abuse thatlaw makes the unlawful exaction
degenerate into extortion. This crime (article 1p@supposes a further abuse of power
intended to facilitate the unlawful exaction.

142. While the reviewers note that the cited articlesndb mention the performance or
failure to perform an act for the purpose of oltegnan undue advantage for the
official himself or herself or for another personemtity, it was explained that article
112 (which makes no mention of benefits) requires & person, under colour of his
office, exacts that which is not allowed by law,noore than what is allowed by law, or
before it is due. Malta also referred to bribergypsions (article 115 and 120), which
apply throughout, including where the person isiblip officer or servant.

143. Maltese officials explained that the abuse of povedso includes acts of
intentionally exposing discreet and confidentidlormation, which could also be an
offence under other laws such as those relatingh& Official Secrets Act and
Professional Secrecy Act.

Article 20.lllicit enrichment

Subject to its constitution and the fundamentatgples of its legal system, each State Party shall
consider adopting such legislative and other measwuas may be necessary to establish as a
criminal offence, when committed intentionallyicitlenrichment, that is, a significant increase in
the assets of a public official that he or she @imeasonably explain in relation to his or her
lawful income.

(@) Summary of information relevant to reviewing the implementation of the article

144. Malta cited the following provision, which appliast only to public officials but to
any person convicted of a crime carrying a punisitnoé one year imprisonment or
more.

Criminal Code

23C. (1) Where it is established that the valuthefproperty of the person found guilty
of a relevant offence is disproportionate to hisfld income and the court based on
specific facts is fully convinced that the propeiriyquestion has been derived from the
criminal activity of that person, that property ke liable to forfeiture.

(2) When a person has been found guilty of a relewdfence and in consequence
thereof any moneys or other movable property or iampovable property is liable to
forfeiture, the provisions of article 22(3A)(b) a(d) of the Dangerous Drugs Ordinance
shall apply mutatis mutandis in the circumstancestioned in those paragraphs.

(b) Observations on the implementation of the artie

145. The reviewers note that the cited provision reterthe forfeiture of illicit property
from guilty persons, but does not refer to the amathzation of illicit enrichment per se.
It is thus a provision addressing the legal conseges of disproportionate wealth (i.e.,
forfeiture), rather than an illicit enrichment affee. It was confirmed by Maltese
officials during the country visit that Malta hastrcriminalized illicit enrichment per
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se. Malta explained, in this regard, that anyitlierichment can only be forfeited if a
person is convicted of the crime from which the@ment derives.

146. The reviewers also note that, regarding the farfeitof the illicit property, only
when the court is fully convinced that the propermyguestion has been derived from
the criminal activity the property can be subjeztforfeiture. Non-conviction based
forfeiture is not provided for and this was confadhby Maltese authorities, who
explained that discussions are underway at thepearmo Union level in this regard.

147. The UNCAC obligation is satisfied as Malta has edeed the criminalization of
illicit enrichment.

Article 21. Bribery in the private sector

Each State Party shall consider adopting such latii® and other measures as may be
necessary to establish as criminal offences, whemnatted intentionally in the course of
economic, financial or commercial activities:

(&) The promise, offering or giving, directly or indité/, of an undue advantage to any person
who directs or works, in any capacity, for a prigegector entity, for the person himself or
herself or for another person, in order that hesbre, in breach of his or her duties, act or
refrain from acting;

(b) The solicitation or acceptance, directly or inditg¢ of an undue advantage by any person
who directs or works, in any capacity, for a prieaector entity, for the person himself or
herself or for another person, in order that hesbre, in breach of his or her duties, act or
refrain from acting.

(@) Summary of information relevant to reviewing the implementation of the article
148. Bribery in the private sector is regulated in detit21(3) of the Criminal Code.

Criminal Code

121. ... (3) The provisions of this sub-title in t&& to an officer or person referred to
in article 112 or a public officer or servant reésf to in article 115 shall also apply to
and in relation to any employee or other personnwligecting or working in any
capacity for or on behalf of a natural or legalsoer operating in the private sector who
knowingly, in the course of his business activitigsectly or through an intermediary
and in breach of his duties, conducts himself iy amanner provided for in those
articles:

Provided that for the purposes of this subarticke éxpression "breach of duty"
includes any disloyal behaviour constituting a bheaf a statutory duty, or, as the case
may be, a breach of professional regulations otrungsons, which apply within the
business in question.

120. (1) In the cases referred to in articles 11%, 117 and 118 ... the person to whom
any of the said articles applies in accordance \aitly provision under this Code or
under any other law, as the case may be, shakémed to be an accomplice.

(b) Observations on the implementation of the artie

149. Active and passive bribery in the private sect@ @rminalized. Article 121(3) of
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the Criminal Code makes the provisions relatingdssive bribery of domestic public
officials (article 115) also applicable to any eoyde or other person directing or
working in the private sector who conducts himselany manner provided for in the
article, in the course of his business activitiagl @n breach of his duties, including
disloyal behavior or a breach of professional ailmns._Active bribery in the private
sector, in turn, is covered by the application led tictive bribery provision in article
120(1) to the private sector.

150. Also covered by the private sector bribery offelace persons working for other
natural persons, not just those working for corfeemtities or companies.

151. All other elements of the domestic bribery offertsscribed above, including the
penal sanctions, are equally applicable in respktttis offence.

152. As noted under UNCAC article 15 above concerning thndue advantage”,
anything which is of material benefit to the offenctan fall within the scope of this
provision, including facilitation payments.

153. During the country visit, it was explained that fpvivate sector bribery cases were
reported. It was also clarified that while at gmsthere was no awareness raising done
to enhance the understanding of bribery in thegpeivsector, cooperation with the
pri\%ate sector could be useful to this end andrengthen the fight against corruption
In this area.

(c) Successes and good practices and challengeserehapplicable

154. The observations made above under UNCAC articlar&Sepeated, in particular as
regards cases of indirect bribery.

Article 22. Embezzlement of property in the privatesector

Each State Party shall consider adopting such latjie and other measures as may be necessary
to establish as a criminal offence, when commiitgéntionally in the course of economic,
financial or commercial activities, embezzlement ebyerson who directs or works, in any
capacity, in a private sector entity of any progeprivate funds or securities or any other thing
of value entrusted to him or her by virtue of higer position.

(@) Summary of information relevant to reviewing the implementation of the article

155. Malta cited Article 127(2) of the Criminal Code @amning embezzlement in the
private sector.

127. (1) Any public officer or servant who for lag/n private gain or for the benefit of
another person or entity, misapplies or purloing mmoney, whether belonging to the
Government or to private parties, credit securibledocuments, bonds, instruments,
or movable property, entrusted to him by virtueht office or employment, shall, on
conviction, be liable to imprisonment for a terrarfr two to six years, and to perpetual
general interdiction.

(2) The provisions of sub-article (1) shathutatis mutandisalso apply to and in
relation to any employee or other person when tiirg®r working in any capacity for
or on behalf of a natural or legal person operaitntipe private sector who knowingly,
in the course of his business activities , direcitythrough an intermediary and in
brealch of his duties, conducts himself in any marprevided for in the said sub-
article.
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156. Maltese officials also referred to the provisiomsfoaud and theft in the Criminal

(b)

Code (articles 308 and 261 CC), which are quotettubdNCAC article 17 above.

Observations on the implementation of the artile

157. Atrticle 127(2) of the Criminal Code extends the em#lement offence to the

private sector.

158. The reviewers consider the article legislativelypiemented.

Article 23. Laundering of proceeds of crime

Subparagraph 1 (a) and 1 (b) (i) of article 23

(@)

1. Each State Party shall adopt, in accordance Withdamental principles of its domestic law,
such legislative and other measures as may be sageto establish as criminal offences, when
committed intentionally:

(a) (i) The conversion or transfer of property, kg that such property is the proceeds of crime,
for the purpose of concealing or disguising théiillorigin of the property or of helping any
person who is involved in the commission of thelipege offence to evade the legal consequences
of his or her action;

(i) The concealment or disguise of the true natwsurce, location, disposition, movement or
ownership of or rights with respect to propertyoting that such property is the proceeds of
crime;

(b) Subject to the basic concepts of its legalesgst

(i) The acquisition, possession or use of propekiypwing, at the time of receipt, that such
property is the proceeds of crime;

Summary of information relevant to reviewing the implementation of the article

159. The following provisions are found in the Preventiof Money Laundering Act,

Chapter 373.
Prevention of Money Laundering Act

2. (1) In this Act, unless the context otherwisguiees -

“criminal activity” means any activity, whenever wherever carried out, which, under
the law of Malta or any other law, amounts to: ...

(b) one of the offences listed in the Second Scleetuthis Act;

SECOND SCHEDULE
(Article 2)
Any criminal offence.

2. (1) ... “money laundering” means -
(i) the conversion or transfer of property knowimgsuspecting that such property is
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derived directly or indirectly from, or the proceeaf, criminal activity or from an act or
acts of participation in criminal activity, for thurpose of or purposes of concealing or
disguising the origin of the property or of assigtiany person or persons involved or
concerned in criminal activity;

(i) the concealment or disguise of the true natweurce, location, disposition,
movement, rights with respect of, in or over, ornevship of property, knowing or
suspecting that such property is derived directlyndirectly from criminal activity or
from an act or acts of participation in criminatiaity;

(i) the acquisition, possession or use of prop&riowing or suspecting that the same
was derived or originated directly or indirectlypfn criminal activity or from an act or
acts of participation in criminal activity;

160. Malta provided statistics on prosecutions for molaeydering (Annex 2).

161. Malta cited the following implementation examples.
Case Law:
Republic of Malta vs. Maria Abela — 29' March 2007 — Criminal Court

Maria Abela was accused of money laundering, forgese of false documents, forgery.
Accused filed a guilty plea and was condemnedperad of six years imprisonment and
to the payment of 1304.71 Maltese Lira (3000 Euepresenting expenses incurred
during the proceedings. Furthermore, the Court rediehe confiscation of all objects
subject of the crime as well as of all the moneyvable and immovable property
pertaining to the accused.

Police (Insp. Paul Vassallo) vs. Ariam Edilberto Lee — 27" November 2008 — Court
of Magistrates (Malta) as a court of Criminal Judicature

Ariam Edilberto Lore was charged before the Cotitlagistrates (Malta) with having on
October 2006 and in the subsequent months, by nedaregious acts, committed the act
of money laundering. The accused registered aygpléa. The amount of the money
laundered was 4000 Maltese Lira (9,600 Euro). Coomdemned accused to a sentence of
2 years and 9 months imprisonment.

Republic of Malta versus Carmen Butler and Stepharé Butler - 15" February 2008
Criminal Court

Carmen and Stephanie Butler were accused of comgttie crime of money laundering.
From investigations conducted by the Malta Politeresulted that in the period of

January 2002 and in the months prior, StephaniéeButith the help of her mother

Carmen, was helping and assisting her father Chéasletler in giving a legal and

legitimate look to a quantity of money that the sa@harles Butler was receiving from
his various criminal activities.

The Jury’s verdict found Carmen Butler guilty whvotes in favour and 3 against whilst
Stephanie Butler was found not guilty with 8 vate$savour and one vote against.

The Court thus acquitted Stephanie Butler and fadbadnen Butler guilty of the crime of
money laundering. The court in its judgment noteel $eriousness and grievousness of

Page 35 of 202



the offence and the fact that the mother used aeghter who was only fifteen at the time
for the commission of the offence. The Court themefcondemned the accused to 2 years
imprisonment suspended for four years, orderecdinéiscation of theorpus delictiand

the payment of 5, 679.34 Euro which were the exgemscurred by the appointment of
the court expert.

Police vs Emmanuel Bajada 2%t May 2009 — Court of Magistrates (Malta) as a court
of Criminal Judicature

Emanuel Bajada was charged before the Court of $ffages for committing the crime of
money laundering on ¥3May 2005 and in the preceding months. The coumsicered
the guilty plea registered by the accused in thdyestages of the proceedings. The
accused involved himself in the management of twesy houses which were used for
prostitution. This activity lasted for less thanotwonths as police had intervened. The
proceeds of the activity was of around thousand eigtt hundred Maltese Lira (4320
Euro). Bajada was condemned to two years imprissnrsuspended for four years and to
a fine of 50, 000 Euro.

Republic of Malta vs Noor Faizura Azura Binti MD Lias — Criminal Court — 12"
October 2009

Case related to drug trafficking and money laumdgeriAccused filed registered an
admission and was condemned to a term of 15 ysgmssonment. Judgement attached.

Republic of Malta vs Vincenzo Stivala — 18 December, 2009 — Criminal Court

Vincenzo Stivala was accused by means of a bilhdictment of committing the act of
money laundering when on the™6une and the subsequent months he received aechequ
from a friend of his of 22, 000 Maltese Lira (52)88uro) issued by the Water Services
Corporation when he knew that it was derived fromrime. He deposited it in a bank
account belonging to his daughter and which wasateé by him. This was not the first
time that he worked illegally as a banker and depdsheques with profit for himself.

In the second count of the bill of indictment hesvedso charged with conducting business
of a financial institution in Malta or from Maltaithout a licence issued by the competent
authority. He was also accused in the third codrdepositing cheques which he knew
were taken fraudulently and therefore of receiatgen property. The amount involved
was of more than a thousand Maltese Pounds. Thet @edlared accused not guilty of
the three counts of the bill of indictment aftee jlary found him not guilty of the same.
He was thus acquitted.

The Police (Supt. Paul Vassallo) Vs Dayang SakienaBinti Mat Lazin — 16™ July
2010 — Court of Magistrates

Case related to drug trafficking and accused wasdemned to a term of 6 years
imprisonment and a fine of 42, 000 Euros. Judgeratached.
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Police (Superintendent Norbert Ciappara) vs Elton Bincat 5" November 2010
Court of Magistrates (Malta) as a Court of Criminal Judicature

Elton Brincat was charged before the Court of Magiss for possession of heroin,
cannabis and cocaine which was not for his exeduase. Furthermore he was charged
with committing the act of money laundering. Theurtofound him guilty after he
admitted to the charges instituted against him.

Accused was condemned to a punishment of four yegmssonment and a fine of 3000
Euros.

Police (Insp. Angelo Gafa’) v. Bujaila Ramadan AliBenshibban Court of Criminal
Appeal - 20" May 2011

This judgment is an appeal from judgment givenh®y Court of Magistrates (Malta) as a
Court of Criminal Judicature which had found theuwsed guilty of having failed to
declare 10, 000 Euros to the Controller of Customsn entering Malta. The First Court
condemned the accused to a fine of 12, 675 Eurdsoastered the confiscation of the
money in favour of the Government of Malta. Theusad appealed only from the part of
the judgment where the Court ordered the confignaffhe Court of Appeal stated that
the confiscation of money is mandatory and follothe declaration of guilt by the
accused. The Court therefore confirmed the appgatignent.

The Republic of Malta Vs Eduardo Navas Rios — Crimial Court 9" March 2012

In October 2006, Money Laundering investigationseateeing carried out with regards to
certain individuals concerning large amounts of eyrransferred to Panama since
December 2005 suspected to have totalled to 15DMHtese Liri equivalent to 349,500

Euros.

The Court, having seen the Jury’s verdict, decl&ddardo Navas Rios guilty of only the
first two counts in the Bill of indictment, nameady having-

1. On the 5th March 2007, and in the preceding hmntendered himself guilty of
carrying out acts of money laundering by:

(i) Converting or transferring property knowing ttsach property is derived directly or
indirectly from, or the proceeds of, criminal adwvor from an act or acts of participation
in criminal activity, for the purpose of or purpssef concealing or disguising the origin
of the property or of assisting any person or pessavolved or concerned in criminal
activity;

“(ii) Concealing or disguising the true nature, soe, location, disposition, movement,
rights with respect of, in or over, or ownershippobperty, knowing that such property is
derived directly or indirectly from criminal actiyi or from an act or acts of participation
in criminal activity;

(i) Acquiring property knowing that the same wdsrived or originated directly or
indirectly from criminal activity or from an act oacts of participation in criminal
activity;
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(iv) Retaining property without reasonable excuseviing that the same was derived or
originated directly or indirectly from criminal aeity or from an act or acts of
participation in criminal activity;

(v) Attempting any of the matters or activitiesimed in the above foregoing paragraphs
(1), (i), (iii) and (iv) within the meaning of Adle 41 of the Criminal Code,;

(vi) acting as an accomplice within the meaningAdticle 42 of the Criminal Code in
respect of any of the matters or activities defimethe above foregoing sub-paragraphs
(1), (i), (i), (iv) and (v), and this accordintp the First

Count of the Bill of Indictment;

2. During the investigations concerning the circtamses indicated in the First Count of
this Bill of Indictment rendered himself guilty ajgravated theft by person, place, and
amount of the thing stolen.

3. The Court is acquitting the accused of the TRiodint.”

The court therefore condemned the accused to ademmprisonment of (4) years and (6)
six months and to pay a fine (multa) of ten thods&uros (€10,000). The Court
furthermore ordered the forfeiture in favour of t@®vernment of Malta of all the
property involved in the said crimes of which hed haeen found guilty and other
moveable and immovable property belonging to the Eduardo Navas Rios.

Police (Insp. Angelo Gafa’ vs Carlos Frias Mateo) €ourt of Criminal Appeal, 19"

of January 2012

Carlos Frias Mateo was accused of having carriecots of money laundering, and also
for not declaring that he was in possession of 00 to the controller of customs at the
Malta International Airport whilst he was goingltoard a flight from Malta to Brussels.
Accused was condemned to 3 years imprisonment dimte aof 20, 000 Euros. It also
ordered the confiscation in favour of the GoverntridriMalta of all the money involved
in the case, as well as movable and immovable pryppéthe appellant.

Police (Superintendent Paul Vassallo v. Laurence $ehell — 20" January 2012 —
Court of Magistrates

Laurence Seychell was accused before the Court afidirates for having rendered
himself an accomplice with others in the transactd business of banking or of issuing
of electronic money in Malta or out of Malta, whtrey were not a licensed company
under the act on commercial banking by the competetiorities and in having rendered
himself an accomplice with others in the transactbcommerce of a financial institution
in Malta or outside Malta by negotiating in instremts of financial markets as well as
other financial instruments that can be transferred

The Court could not find a concrete elementrans reaon the part of the accused. It
didn’t even result that the accused made a prédit.this reason the court of Magistrates
acquitted the accused. Appeal pending.

Republic of Malta vs Lorraine Vella - Criminal Court - 13" February 2012

Page 38 of 202



Lorraine Vella had been intercepted by the Polidalsi she was in her car in the
company of another woman. The Police found varmyscts related to drug trafficking

and usage as well as monies and other valuablesedver on further investigations the
Police managed to trace other funds which the acthad in a safe deposit box held with
a local bank.

On the basis of these facts the Vella was accu$edamous offences including the
laundering of money derived from drugs and prostitu

With regards to the act of money laundering, theused had failed to show that the
mentioned funds and property were derived fromtilmgite acts and subsequent to
investigations carried out by the Police, it watalekshed that the woman did not have
any lawful means of subsistence in Malta or elsew/ldich could justify such funds.

The Court found Lorraine Vella guilty of all offeee and sentenced her to ten years
imprisonment and to the payment of a fine amount;ng23,000 and judicial expenses
which totalled €1,953.02. Moreover the Court ordetbe forfeiture in favour of the
government of the property involved in this casewadl as all other movable or
immovable property of the accused.

Republic of Malta vs Domingo Ricardo Duran Navas Criminal Court - 2" October
2012

A Panamanian citizen, Domingo Ricardo Duran Navess apprehended by the Police
after he was intercepted by the Police in a coleftiadelivery. The Police traced a number
of transactions which were effected by the accusewself and through another person,
and also established that he had used other fnbigyt or rent movable and immovable
property whilst in Malta.

When required to justify the origin of such fundshich he transferred or used, the
accused failed to provide a reasonable explanatmnving that the funds were derived
from legitimate origins. The Court condemned Nawaa term of imprisonment of three
years and six months and to the payment of a fiR5@®00. Moreover the Court ordered
the forfeiture in favour of the Government of Mattiaall the property involved in the said
crime of which he has been found guilty and otheni®s or moveable and immovable
property belonging to the convicted.

The Police vs Grace Ngome - Court of Magistrates (Mta) as a Court of Criminal
Judicature - 13" April 2012

Grace Ngome was apprehended at the Malta Intenstidirport while about to leave

Malta on a flight to Brussels after she failed tecldre to the Controller of Customs,
before leaving Malta, that she was in possessioa stim equivalent to or exceeding
€10,000.

Besides being accused of carrying a substantiauatmaf undeclared cash in breach of

the Cash Control Regulations (Legal Notice 149Q§i7), Grace Ngome was also charged
with money laundering.
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Following an admission of guilt by the accused, @®eurt found her guilty of both
charges, sentenced her to one year imprisonmenbiteted the payment of a €6,151
fine and the expenses involved in the nominationerperts in this case totalling
€2,042.96. The Court also ordered the confiscatiotmhe amount found in possession of
the accused which exceeded €10,000.

The Police vs Miriam Helena Parmanand - Court of Magistrates (Malta) as a Court
of Criminal Judicature - 20" July 2012

Miriam Helena Parmanand was arrested at the Madearational Airport after the Police
found her in possession of money in cash amountr£f0,835, which she had failed to
declare to the Controller of Customs on leavingtiaihen required to substantiate the
origin of the funds the accused explained how & warmal for her to be in possession of
such amounts of money as she considered hersdlbffidinancially given that she and
her husband ran several businesses. She alsohwIBdlice how she came to Malta in
order to spend a five day holiday and intended hopsfor expensive clothing and
jewellery however, she had to suspend this holat@yptly due to an unforeseen family
matter.

Subsequently the Police arraigned the defendacount for failure to declare to customs
a sum of money in cash equal to or exceeding €00yen leaving Malta and for
committing money laundering.

The Court found the accused guilty of the firstrgeaand ordered the payment of a fine
amounting to €5,208.75 as well as the forfeituréawour of the Government of Malta of
the sum of €10,835 (i.e. the amount exceeding €00ythich was found in her possession
in violation of the Cash Control Regulations).

As regards the offence of money laundering the Cowarde a reference and based its
judgment on the sentence of the Court of Criminapéal of the 19 January 2012 in The
Police vs Carlos Frias Mateo wherein the Court araththe element of proof required
by the prosecution in order for the burden of pirepfthe legitimate origin of funds,
proceeds or property to shift on the accused bmimgpssession of such funds, proceeds
or property. In this case the Court held that tftesecution had failed to proyeima facie
that the money found in possession of the accuseld tiave been linked to some form of
criminal activity and also failed to prove that thecused’s lifestyle did not justify her
being in possession of such monies. Due to thisraigsof evidence and proof, the onus
of showing the legitimate origin of the monies abubt be shifted onto the accused, who
nonetheless had clearly explained that her lifestyld social standing justified her being
in possession of such funds. The Court hence d@eduibhe defendant from charges of
money laundering.

The Republic of Malta vs Morgan Ehi Egbomon - Crimnhal Court - 24" October
2012

The accused was arrested at the Malta Internatdinabrt, seeking to leave Malta with a
large amount of money (without declaring it) andhaather suspicious possessions. The
Police sought to establish whether the accusedinvasposition to furnish a reasonable
explanation showing that his possessions were ekrirom a lawful origin, in order to
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have the onus of proofing the lawful origin of {p@ssessions shifted onto him, if he fails
to do so.

When questioned by the Police, the defendant d&tl e was a trader in clothes in
Hungary and that he had acquired the money fromuhide who intended buying
property in Malta in partnership with an Italianrpen. According to the defendant, after
the Italian person did not show up for a meetinthwim, he decided to leave Malta and
go back. The defendant also had failed to providdemce as to any employment or
business he had in Malta or elsewhere which wouldify the lawful origin of the
possession he was apprehended with. In the lighttesfe circumstances the Police held
that it wasn't given a reasonable explanation shgwhat the funds or property of the
accused were derived from licit origins and herfee burden to proof this licit origin
subsequently lied with the accused, who was beingrged of the acts of money
laundering and of carrying money in cash exceedingb, 000 (in 2007) without
declaring it on entering or leaving Malta.

In the note of pleas filed, the accused, amongsérothings, pleaded that the bill of
indictment (as regards the charges of money laumg)eshould be considered null and
void due to the fact that the Attorney General madereference to the underlying
criminal activity which allegedly gave rise to mgni@aundering and hence there was no
antecedenactus reuson which money laundering could be based. The sattinferred
an analogy between the crime of receiving stolesdgand money laundering in that for
both offences to subsist the criminal origin of gwods or funds must be established and
mere suspicion was not enough.

Moreover the defence pleaded that the accused aiag bharged for money laundering
on the basis of his failure to provide a reasonatdiécation that the funds found in his
possession were derived from lawful origins, whigtesumption according to the
defendant violated his fundamental human rights laad lodged a constitutional case
requesting that Article 3(3pf the PMLA and Article 22(1C)(B)of the Dangerous Drug
Ordinance (DDO) be declared in violation of Articte (right to a fair trial) of the
European Convention on Human Rights.

In its decision, determining the pleas raised kg dbfence, the Court made reference to
the Court of Criminal Appeal’s judgement of thé"lBnuary 2012 in the Police vs Carlos
Frias Mateo, wherein that Court had examined thesll®f proof required by the
prosecution in order to shift the burden of prootathe defendant which would be
required to proof the legitimate origin of fundsppeeds or property in his possession. In
the cited case, examined in further detail eadier the Court of Criminal Appeal held
that for the burden of proof to shift, the prosemutonly needs to proof onm@ima facie
basis that there exists no logical or plausibldangtion as to the origin of the funds held
by the accused and it need not proof the origitheffunds or moreover that they were
illicit funds. The Court, citing the Court of Crimal Appeal’s determination, established
that the Attorney General had given a descriptibthe facts in the bill of indictment

% Cross refers to Article 22(1C)(b) of the DDO reridg it applicable to proceedings of money launagminder
the PMLA.
* In proceedings of money laundering under the DD®ene the prosecution produces evidence that no

reasonable explanation was given by the personggthor accused showing that such money, property or

proceeds was not money, property or proceeds difieen drug trafficking offences, the burden ofwgimgy the
lawful origin of such money, property or proceeHalklie with the person charged or accused.
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which included also the predicate offence althobhghwas not required to proof any
specific offence and as a result the bill of ingient (with regards to the charges of
money laundering) was not to be considered nulamd.

After hearing all the pleas raised the Court pétloé casesine dieto await its turn to be
heard by trial by jury.

(b) Observations on the implementation of the artie

162. The provisions are addressed in the Preventionaridyl Laundering Act, Chapter
373. Article 2 of this Act defines key terms, inding “criminal activity” and “money
laundering”.

163. The reviewers note that the required mental elenf@anthe offence of “money
laundering”, as defined in sub-paragraph (i) of tedinition, consists of not just
knowing but also suspecting that property is deridérectly or indirectly from the
proceeds of crime. The protection of third partierasts is provided in article 7 of the
said Act, which allows any person having an intere®ring an action for a declaration
that property ordered to be forfeited is not criahiproceeds.

164. The penalties for money laundering are providedriitle 3 of the said Act.

165. A copy of the judgment in the case Républic of Malta vs Noor Faizura Azura
Binti MD Lias, Criminal Court (12 October 2009)as also provided to the reviewers.

166. It was confirmed by Maltese officials that no casese been reported where a
company or legal person was convicted of moneydating.

Subparagraph 1 (b) (ii) of article 23

1. Each State Party shall adopt, in accordance withdamental principles of its domestic law,
such legislative and other measures as may be sageto establish as criminal offences, when
committed intentionally:

(b) Subject to the basic concepts of its legalesyst..

(i) Participation in, association with or conspicg to commit, attempts to commit and aiding,
abetting, facilitating and counselling the comnussiof any of the offences established in
accordance with this article.

(@) Summary of information relevant to reviewing the implementation of the article

167. The following provision is found in the Preventiaf Money Laundering Act,
Chapter 373.

Prevention of Money Laundering Act

2. (1) In this Act, unless the context otherwisguiees - ...

“money laundering” means - ...

(v) attempting any of the matters or activitiesided in the above foregoing sub-
paragraphs (i), (i), (iii) and (iv) within the meiag of article 41 of the Criminal Code;

(vi) acting as an accomplice within the meaningadicle 42 of the Criminal Code in
respect of any of the matters or activities defimethe above foregoing sub-paragraphs

(), (i), (iii), (iv) and (v);
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Criminal Code (Conspiracy)

48A. (1) Whosoever in Malta conspires with one arrenpersons in Malta or outside
Malta for the purpose of committing any crime in IMaliable to the punishment of

imprisonment, not being a crime in Malta underfness Act,

shall be guilty of the offence of conspiracy to eointhat offence.

(2) The conspiracy referred to in subarticle (1alsbubsist from the moment in which

any mode of action whatsoever is planned or aguped between such persons.

(3) Any person found guilty of conspiracy understlarticle shall be liable to the

punishment for the completed offence object ofatwespiracy with a decrease of two or
three degrees.

(4) For the purposes of subarticle (3), in the uheteation of the punishment for the

completed offence object of the conspiracy accalmall be had of any circumstances
aggravating that offence.

(b) Observations on the implementation of the artile

168. The referenced provisions, i.e. subparagraphs rfd) (&) of article 2(1), which
define money laundering, criminalize the attempitiiim the meaning of article 41 of
the Criminal Code) and the act of being an accareflvithin the meaning of article 42
of the Criminal Code) to money laundering.

169. Malta further clarified that the words ‘“instigatgjive instruction; incite or
strengthen determination” used in article 42 cqoesl to acts of “counseling” as per
the provision under review, insofar as counselmglies giving an instruction.

170. It is noted that the conspiracy to commit moneyntiring is not specifically
addressed in the Prevention of Money Laundering Aat that article 48A of the
Criminal Code could be applied to acts of conspitaccommit money laundering. The
reviewers note that the provision under revievegdlatively implemented.

Subparagraphs 2 (a) and 2 (b) of article 23

2. For purposes of implementing or applying pargurd of this article:

(a) Each State Party shall seek to apply paragrdplof this article to the widest range of
predicate offences;

(b) Each State Party shall include as predicatemdes at a minimum a comprehensive range of
criminal offences established in accordance witkh @onvention;

(@) Summary of information relevant to reviewing the implementation of the article

171. Under Chapter 373 entitled the Prevention of Mobayndering Act, any criminal
offence can be a predicate offence to money laumgleFhus all offences cited above
are predicate offences.

Prevention of Money Laundering Act
2. (1) In this Act, unless the context otherwisguiees -
“criminal activity” means any activity, whenever wherever carried out, which, under

the law of Malta or any other law, amounts to: ...
(b) one of the offences listed in the Second Scleeuthis Act;
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SECOND SCHEDULE
(Article 2)
Any criminal offence.

(b) Observations on the implementation of the artile

172. The Prevention of Money Laundering Act provided #ray criminal offence can be
a predicate offence to money laundering (Seconded@dh to article 2(1)). The
provision under review is legislatively implemented

Subparagraph 2 (c) of article 23

2. For purposes of implementing or applying paramrd. of this article: ...

(c) For the purposes of subparagraph (b) above,djpee offences shall include offences
committed both within and outside the jurisdictioh the State Party in question. However,
offences committed outside the jurisdiction ofateSParty shall constitute predicate offences only
when the relevant conduct is a criminal offencearntie domestic law of the State where it is
committed and would be a criminal offence under ttmmestic law of the State Party

implementing or applying this article had it beeamumitted there;

(@) Summary of information relevant to reviewing the implementation of the article
173. The Prevention of Money Laundering Act providesuiticle 2 (emphasis added):

2. (1) In this Act, unless the context otherwisguiees -

“criminal activity” means any activity, whenever @rherever carried out, which,
under the law of Malta or any other law, amounts to: ...

(b) one of the offences listed in the Second Scleetuthis Act;

SECOND SCHEDULE
(Article 2)
Any criminal offence.

(b) Observationson the implementation of the article

174. It was explained by Malta that the key term is jdrénce double criminality is not
required and hence Maltese law goes further thaptbvision under review.

175. The reviewers further note that, as per the cigxths “wherever carried out”, a

criminal offence committed outside Malta would dfyalas a predicate offence for
purposes of money laundering.

Subparagraph 2 (d) of article 23

2. For purposes of implementing or applying pargudrd. of this article: ...

(d) Each State Party shall furnish copies of itevdathat give effect to this article and of any
subsequent changes to such laws or a descriptieredi to the Secretary-General of the United
Nations;

(@) Summary of information relevant to reviewing the implementation of the article
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176. On 12 May 2014, Malta submitted its relevant legish, the Prevention of Money
Laundering Act and laws of Malta, to the United iNas.

(b) Observations on the implementation of the artie

177. Malta has implemented the provision.

Subparagraph 2 (e) of article 23

2. For purposes of implementing or applying paramrd. of this article: ...

(e) If required by fundamental principles of thevdsstic law of a State Party, it may be provided
that the offences set forth in paragraph 1 of #irigcle do not apply to the persons who committed
the predicate offence.

(@) Summary of information relevant to reviewing the implementation of the article

178. Self-laundering is criminalized equally under th@wention of Money Laundering
Act (article 2(b)).

Prevention of Money Laundering Act

(2) () A person may be convicted of a money latndeoffence under this Act even
in the absence of a judicial finding of guilt inspect of the underlying criminal
activity, the existence of which may be establisbedthe basis of circumstantial or
other evidence without it being incumbent on thesprution to prove a conviction in
respect of the under lying criminal activity andhaiut it being necessary to establish
precisely which underlying activity.

(b) A person can be separately charged and convioteboth a money laundering
offence under this Act and of an underlying crinhiaetivity from which the property
or the proceeds, in respect of which he is chavgddmoney laundering, derived.

(b) Observations on the implementation of the artile

179. The reviewers note that under the Money Laundehiciga person can be separately
charged and convicted of both a money launderifigeofind its predicate crimes, and
this was confirmed by the Maltese officials. Thewpsion is legislatively implemented.

Article 24.Concealment

Without prejudice to the provisions of article 28 this Convention, each State Party shall

consider adopting such legislative and other measuas may be necessary to establish as a
criminal offence, when committed intentionally aftke commission of any of the offences

established in accordance with this Convention edthhaving participated in such offences, the

concealment or continued retention of property whbka person involved knows that such

property is the result of any of the offences distaéd in accordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

180. The following provision is referred to.
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Prevention of Money Laundering Act

2. (1) In this Act, unless the context otherwisguiees - ...

“money laundering” means - ...

(iv) retention without reasonable excuse of propdmowing or suspecting that the
same was derived or originated directly or indige@tom criminal activity or from an
act or acts of participation in criminal activity;

(b) Observations on the implementation of the artie

181. The reviewers note that Malta has criminalized eatment as part of the money
laundering offence.

182. Maltese officials confirmed that the cited provisiaould also encompass persons
who conceal criminal proceeds without having pgéted in the predicate offence, as it
is irrelevant under the cited law who the persoeoiscealing the criminal proceeds.

183. The article is legislatively implemented

Article 25.Obstruction of justice

Subparagraph (a) of article 25

Each State Party shall adopt such legislative atiteomeasures as may be necessary to establish
as criminal offences, when committed intentionally:

(&) The use of physical force, threats or intimidator the promise, offering or giving of an
undue advantage to induce false testimony or terfiate in the giving of testimony or the
production of evidence in a proceeding in relationthe commission of offences established in
accordance with this Convention;

(@) Summary of information relevant to reviewing the implementation of the article
184. Article 111 coupled with article 121(2) are relevamthis context.
Criminal Code

111. (1) Whosoever shall hinder any person fromingitthe necessary information or
evidence in any civil or criminal proceedings, orar before any competent authority,
shall, on conviction, be liable to imprisonment &term from four months to one year
or to a fine (multa).

(2) Whosoever, in any case not otherwise providedirf this Code, shall knowingly
suppress, or in any other manner destroy or diterttaces of, or any circumstantial
evidence relating to an offence, shall, on coneittbe liable —

(a) if the offence is a crime liable to a punishinaot less than that of imprisonment for
a term of one year, to the punishment laid dowsuiparticle (1);

(b) in the case of any other offence, to imprisonimer a term not exceeding three
months or to detention or to a fine (ammenda) dfless than two euro and thirty- three
cents (2.33).
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121(2). Articles 115 to 117, article 119 and aetitP0(1) and (2) shall apply to and in
relation to jurors as they apply to or in relatiora public officer or servant referred to
in article 115: Provided that the term "juror” dhial any case include a lay person
acting as a member of a collegial body which hasrédsponsibility of deciding on the
guilt of an accused person in the framework ofia twithin the judicial system of a

state other than Malta.

185. Moreover Sub-Title Il of Title Ill of Part Il of e Criminal Code is relevant
(emphasis added):

Criminal Code

100. In this sub-title “criminal proceedings” indies the inquiry referred to in Sub-
title Il of Title 1l of Part | of Book Second of th Code and any proceedings under
the Malta Armed Forces Act.

101. (1) Whosoever, with intent to harm any persbrll accuse such person before
a competent authority with an offence of which hews such person to be innocent,
shall, for the mere fact of having made the acéoisabn conviction, be liable -

(@) to imprisonment for a term from thirteen to heeen months, if the false
accusation be in respect of a crime liable to aigtument higher than the
punishment of imprisonment for a term of two years;

(b) to imprisonment for a term from six to nine o) if the false accusation be in
respect of a crime liable to a punishment not higllean the punishment of
imprisonment for a term of two years, but not leabd the punishments established for
contraventions;

(c) to imprisonment for a term from three days hoeé months, if the false
accusation be in respect of any other offence.

(2) Where the crime is committed with intent to@ktmoney or other effects, the
punishment shall be increased by one degree.

102. Whosoever, in any civil or criminal proceedinguborns a witness, a referee,

or an interpreter, to give false evidence or to enak false report or a false
interpretation, shall, on conviction, be liable -

(a) where the false evidence, report or interpi@tahas been given or made, to the
punishment to which a person giving false evidemoeld be liable;

(b) where there has only been an attempt of subomaf a witness, a referee, or an
interpreter, to the same punishment decreased dpiotwo degrees;

(c) where the subornation has been committed by ue of force, threats,
intimidation or by promising, offering or giving of an undue advantage to
induce false testimony to the punishment mentioned in paragraph (ajess®d by

one or two degrees.

103. Whosoever, in any civil or criminal proceedinghall cause a false document to be
prepared or shall knowingly produce a false documehall be liable to the same
punishment as the forger thereof.

104. (1) Whosoever shall give false evidence in amyinal proceedings for a crime
liable to a punishment higher than the punishménmprisonment for a term of two
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years, either against or in favour of the persaargéd or accused, shall, on conviction,
be liable to imprisonment for a term from two teefiyears.

(2) Where, however, the person accused shall haea Bentenced to a punishment
higher than that of imprisonment for a term of fiwears, the witness who shall have
given false evidence against such person in thé tr of whose evidence use shall
have been made against such person in the trial] ble liable to such higher
punishment.

105. Whosoever shall give false evidence in anynioal proceedings for an
offence not referred to in the last preceding katieither against or in favour of
the person charged or accused, shall, on convijdbetiable to imprisonment for
a term from nine months to two years.

106. (1) Whosoever shall give false evidence il anatters, shall, on conviction, be
liable to imprisonment for a term from seven morithsvo years.

(2) The provisions of subarticle (1) shall applyaioy person who, being a party to a
civil action, shall make a false oath.

(3) Whosoever shall make a false affidavit, whethévlalta or outside Malta, knowing
that such affidavit is required or intended for amyil proceedings in Malta, shall, on
conviction, be liable to the punishment mentionedubarticle (1).

107. (1) Any referee who, in any civil or criminpfoceedings, shall knowingly
certify false facts, or maliciously give a falserapn, shall, on conviction, be liable
to the punishment to which a false witness is &alohder the preceding articles of
this sub-title.

(2) The same punishment shall apply to any perstw,wvhen acting as
interpreter in any judicial proceedings and upothpahall knowingly make a
false interpretation.

108. (1) Whosoever, in any other case not refeiwdd the preceding articles of this
sub-title, shall make a false oath before a judgagistrate or any other officer
authorized by law to administer oaths, shall, omvaction, be liable -

(a) to imprisonment for a term from four monthotee year, if the oath be required by
law, or ordered by a judgment or decree of anytaauvialta;

(b) to imprisonment for a term not exceeding thmeanths, if the oath be not so
required or ordered.

(2) The provisions of this article shall not appdypromissory oaths.

109. (1) The court shall, in passing sentence ag#nme offender for any crime referred
to in this sub-title, expressly award the punishim@hgeneral interdiction, as well as
interdiction from acting as witness, except in artof law, or from acting as referee in
any case whatsoever.

(2) Such interdiction shall be for a term from fiteeten years in the cases referred to in
the last preceding article, and for a term from tenwenty years in any other case
referred to in the other preceding articles of gub-title.

110. (1) Whosoever shall fraudulently cause any dacircumstance to exist, or to
appear to exist, in order that such fact or cirdamse may afterwards be proved in
evidence against another person, with intent tacyme such other person to be
unjustly charged with, or convicted of, any offenskall, on conviction, be liable to
the punishment established for a false witnesserims of the preceding articles of
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this sub-title.

(2) Whosoever shall lay before the Executive Pokee information regarding an
offence knowing that such offence has not been dttexin or shall falsely devise the
traces of an offence in such a manner that crinppateedings may be instituted for
the ascertainment of such offence, shall, on caiovicbe liable to imprisonment for a
term not exceeding one year.

(b) Observationson the implementation of the article

186. The reviewers are of the view that the provisiordamreview is sporadically

implemented, in particular in articles 102 throud8, and 110 of the Criminal Code.
Article 111 refers to the act of hindrance and sapgion of testimony, while article 102
and the following articles refer to the act of sufation of a witness to give false
evidence, the act of producing false evidence d tath and so on.

187. The reviewers note that the specified means, “g® af physical force, threats or

intimidation or the promise, offering or giving ah undue advantage” are addressed in
article 102(c) (subornation to give false evidencAgcording to this provision,
subornation committed by use of specified meanséfahreats, intimidation, bribery or
other inducement) is subject to an increased lelzplinishment. Moreover, subornation
to give false evidence (article 102(c)) is equalbyered as inducing someone to give a
false statement (subornation to make a false repaditle 102 introductory part), and
article 103). Maltese officials further explainedat a person who instigates false
testimony of the nature described in articles 1604108 could also be liable as an
accomplice.

188. The provision is legislatively implemented, althbugp examples of implementation

were provided.

Subparagraph (b) of article 25

(@)

Each State Party shall adopt such legislative atiteomeasures as may be necessary to establish
as criminal offences, when committed intentionally:

(b) The use of physical force, threats or intimidatto interfere with the exercise of official dagi

by a justice or law enforcement official in relatito the commission of offences established in
accordance with this Convention. Nothing in thisgaragraph shall prejudice the right of States
Parties to have legislation that protects othereggdries of public official.

Summary of information relevant to reviewing the implementation of the article

189. The following articles of the Criminal Code addréss requirement.

Criminal Code

93. (1) Whosoever reviles or threatens a judgéh@Attorney General, or a magistrate
or a juror, while in the exercise of his functiamsbecause of his having exercised his
functions, or with intent to intimidate or unlawfiginfluence him in the exercise of his
functions, shall, on conviction, be liable to ingmnment for a term from one to three
months and to a fine (multa).
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(2) If the object of the vilification is that of deaging or diminishing the reputation of
the person against whom it is directed, the punésitrehall be imprisonment for a term
from three months to one year.

(3) Where the threat is of a crime, the punishnsdval be imprisonment for a term
from seven to eighteen months, and if the threailee by means of any writing,
whether anonymous or signed in one’s own name o ifictitious name, the
punishment shall be increased by one degree, aedher case, the offender may be
required to enter into a recognizance as providearticles 383, 384 and 385, with or
without surety, according to circumstances.

94. (1) Whosoever shall cause a bodily harm toafnhe persons mentioned in the
last preceding article, while in the exercise & functions or because of his having
exercised his functions, or with intent to intimielaor unduly influence him in the
exercise of his functions, shall, on conviction, liadle to imprisonment for a term
from two to five years.

(2) Where the bodily harm is of such a nature thiataused to any person other
than those mentioned in the last preceding articlejould render the offender
liable to a higher punishment, such higher punigitnséall be awarded, with an
increase of one degree.

95. (1) Whosoever, in any other case not inclugethe last preceding two articles,

shall revile, or threaten, or cause a bodily hasnarty person lawfully charged with a
public duty, while in the act of discharging hisylor because of his having discharged
such duty, or with intent to intimidate or unduhfluence him in the discharge of such
duty, shall, on conviction, be liable to the pummnt established for the vilification,

threat, or bodily harm, when not accompanied with ¢ircumstances mentioned in this
article, increased by one degree.

(2) No increase, however, shall be made when tmespment is that established for
contraventions.

(3) Nor shall an increase be made when the punishimehat of imprisonment for a

term not exceeding three months: in such case, Venwéhe court may, in addition,

award a fine (multa).

96. Whosoever shall assault or resist by violenceative force not amounting to

public violence, any person lawfully charged witlppablic duty when in the execution

of the law or of a lawful order issued by a competauthority, shall, on conviction, be

liable -

(a) where the assault or resistance is committeghleyor two persons, to imprisonment
for a term from four months to one year;

(b) where the assault or resistance is committedthyge or more persons, to
imprisonment for a term from seven months to twarge

97. If any of the offenders mentioned in the lastcpding article shall use any arm
proper in the act of the assault or resistanceshatl have previously provided himself
with any such arm with the design of aiding suckaalt or resistance, and shall, on
apprehension, be found in possession of any suam &e shall be liable to
imprisonment for a term from nine months to threarg.

98. Where any of the crimes referred to in arti@é be accompanied with public
violence, the punishment shall be imprisonmengafterm from two to five years.

Page 50 of 202



(b) Observationson the implementation of the article

190. It was explained that articles 95 and 96 applydspns exercising a public authority
(i.e., judicial or law enforcement officials), anare not hinged to any criminal
proceedings.

191. The provision appears to be legislatively implerednin articles 93 through 98 of
the Criminal Code.

Article 26. Liability of legal persons

1. Each State Party shall adopt such measures as lmanecessary, consistent with its legal
principles, to establish the liability of legal mens for participation in the offences establishred
accordance with this Convention.

2. Subject to the legal principles of the Statetahe liability of legal persons may be criminal,
civil or administrative.

3. Such liability shall be without prejudice to theminal liability of the natural persons who
have committed the offences.

4. Each State Party shall, in particular, ensuratthkegal persons held liable in accordance with
this article are subject to effective, proportioeaand dissuasive criminal or non-criminal
sanctions, including monetary sanctions

(@) Summary of information relevant to reviewing the implementation of the article

192. Malta referred to the following articles of the @mal Code as well as article 3 of
the Prevention of Money Laundering Act.

Criminal Code

121D. Where the person found guilty of an offenndar this title is the director,

manager, secretary or other principal officer dbaaly corporate or is a person
having a power of representation of such a bodhawing an authority to take

decisions on behalf of that body or having autlydietexercise control within that

body and the offence of which that person was foguntty was committed for the

benefit, in part or in whole, of that body corperathe said person shall for the
purposes of this title be deemed to be vested thighlegal representation of the
same body corporate which shall be liable to thgreat of a fine (multa) of not

less than one thousand and one hundred and sixtyelaro and sixty-nine cents
(1,164.69) and not more than one million and onedned and sixty-four thousand
and six hundred and eighty-six euro and seventisq@ril64,686.70).

121E. The provisions of article 248E(4) shall appiytatis mutandis to any person
found guilty of any of the offences under this gitle-

248E ... (4). Where the person found guilty of anyhaf offences under this sub-title -
(a) was at the time of the commission of the oféean employee or otherwise in the
service of a body corporate, and
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(b) the commission of the offence was for the bénief part or in whole, of that body
corporate, and

(c) the commission of the offence was rendered iplesbecause of the lack of
supervision or control by a person referred torticke 121D, the person found guilty
as aforesaid shall be deemed to be vested witlheta representation of the same
body corporate which shall be liable to the paynodrd fine (multa) of not less than
four thousand and six hundred and fifty-eight eamd seventy-five cents (4,658.75)
and not more than one million and one hundred axty-four thousand and six
hundred and eighty-six euro and seventy cents 41686.70).

193. Maltese officials informed that this is in additiomfines liable for violations of other
resulting offences, as well as any administratieegtties which may be imposed on the
body corporate.

Prevention of Money Laundering Act

Article 3

(1) Any person committing any act of money launaigrshall be guilty of an offence
and shall, on conviction, be liable to a fine (rajlhot exceeding two million and three
hundred and twenty-nine thousand and three hurainddseventy-three euro and forty
cents (2,329,373.40), or to imprisonment for ageenot exceeding fourteen years, or to
both such fine and imprisonment.

(2) Where an offence against the provisions of #hi$ is committed by a body of
persons, whether corporate or unincorporate, epergon who, at the time of the
commission of the offence, was a director, managgmetary or other similar officer of
such body or association, or was purporting toimeny such capacity, shall be guilty
of that offence unless he proves that the offenas egommitted without his knowledge
and that he exercised all due diligence to pretr@tommission of the offence.

(3) In proceedings for an offence of money launagander this Act the provisions of
article 22(1C)(b) of the Dangerous Drugs Ordinasttall mutatis mutandiapply.

(4) Where the person found guilty of an offencerminey laundering under this Act is
an officer of a body corporate as is referred tariicle 121D of the Criminal Code or is
a person having a power of representation or hasualp authority as is referred to in
that article and the offence of which that pers@s Wwound guilty was committed for the
benefit, in part or in whole, of that body corperathe said person shall for the
purposes of this Act be deemed to be vested wdhdbal representation of the same
body corporate which shall be liable to the paynam fine (multa) of not less than
one thousand and one hundred and sixty-four eutlosegty-nine cents (1,164.69) and
not more than one million and one hundred and godly thousand and six hundred and
eighty-six euro and seventy cents (1,164,686.70).

194. Maltese officials further explained during the ctwynvisit that the following
measures can be imposed administratively:

(a) the suspension or cancellation of any licepeenmit or other authority to engage in
any trade, business or other commercial activity;

(b) the temporary or permanent closure of any éstabent which may have been
used for the commission of the offence;

(c) the compulsory winding up of the body corporate

(b) Observations on the implementation of the artie
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195. The provisions under review are implemented inftin of articles 121D and 248E
of the Criminal Codéelt is noted that if the person representing the bod corporate is
found guilty, the company is liable to a fine as ated in article 121D. The body
corporate itself is also liable to administrativanghment, including suspension or
cancellation of license, permit, etc.

196. Maltese officials confirmed during the country Vithat it is necessary to have at
least one physical person liable for the legal gern® be convicted. Maltese officials
further explained that, for a legal person to bevaded, it requires that the liability be
attached to a physical person. As such, Malta séekaclude as many persons as
possible of the legal persons from e.g. its bodrdi@ctors in the charge, in order to
seek out the physical person to whom the liabidigyn be traced and attributed in the
name of the legal person. Hence, when a physicaopeis found guilty of having
committed an offence he is prosecuted separately fthe legal entity. However,
although the physical person is prosecuted separatecording to the provision, the
company cannot be liable if a physical person it foand guilty. This can also be
deduced from the very wording of article 121D (“Whehe person found guilty of an
offence ... [the company] shall be liable.”).

197. A number of potential punishments for the persqmasenting a body corporate and
the body corporate themselves are mentioned idlestl21D and 248 E of the Criminal
Code (quoted above). It was explained that sartiagainst legal persons are
determined taking into consideration the profit gfated, the gravity of the offence and
all other relevant factors. Although no statistms sanctions imposed against legal
persons for corruption were provided, it appeaet gubparagraph 4 is legislatively
implemented. No further case examples were providethe country visit on the
punishment for legal persons.

198. Malta may wish to consider the possibility of estibng the criminal liability of
legal persons regardless of whether a natural penas been convicted, although it is
noted that legal measures on the administrativporesbility of legal persons are in
place that do not have this limitation. In this teoa, Maltese officials explained that it is
inconceivable that a body corporate would havedaatthout human intervention, and
this is what the provision implies.

Article 27.Participation and attempt

Paragraphs1 and 2of article 27

1. Each State Party shall adopt such legislativel amher measures as may be necessary to
establish as a criminal offence, in accordance wihdomestic law, participation in any capacity
such as an accomplice, assistant or instigator inadfence established in accordance with this
Convention.

2. Each State Party may adopt such legislative atiter measures as may be necessary to

establish as a criminal offence, in accordance viithdomestic law, any attempt to commit an
offence established in accordance with this Corigant
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(@) Summary of information relevant to reviewing the implementation of the article

199. Further to articles 120(2) and (3) of the Crimiitdde (cited above in respect of
bribery of domestic public officials), both compticas well as an attempt to commit
any of the foregoing offence constitutes an offeimcéself. Articles 41 and 42 further
provide for sanctioning of attempts and complicrggpectively.

Criminal Code

41. (1) Whosoever with intent to commit a crimelshave manifested such intent by
overt acts which are followed by a commencemerihefexecution of the crime, shall,
save as otherwise expressly provided, be liableocowiction -

(a) if the crime was not completed in consequeric®me accidental cause independent
of the will of the offender, to the punishment édished for the completed crime with a
decrease of one or two degrees;

(b) if the crime was not completed in consequerfdd@voluntary determination of the
offender not to complete the crime, to the punishimestablished for the acts
committed, if such acts constitute a crime accaydmlaw.

(2) An attempt to commit a contravention is nobleato punishment, except in the cases
expressly provided for by law.

42. A person shall be deemed to be an accompliaecime if he —

(a) commands another to commit the crime; or

(b) instigates the commission of the crime by meahdribes, promises, threats,
machinations, or culpable devices, or by abuse whaaity or power, or gives
instructions for the commission of the crime; or

(c) procures the weapons, instruments or other smeaed in the commission of the
crime, knowing that they are to be so used,; or

(d) not being one of the persons mentioned in paps (a), (b) and (c), in any way
whatsoever knowingly aids or abets the perpetratgoerpetrators of the crime in the
acts by means of which the crime is prepared omdeted; or

(e) incites or strengthens the determination otlaroto commit the crime, or promises
to give assistance, aid or reward after the fact.

43. Unless otherwise provided by law, an accomglica crime shall be liable to the
punishment established for the principal.

(b) Observations on the implementation of the artie
200. The provisions under review are legislatively immpénted in articles 120(2) and (3),
41 and 42 of the Criminal Code.

Paragraph 3 of article 27

3. Each State Party may adopt such legislative @thér measures as may be necessary to establigh as
criminal offence, in accordance with its domestav| the preparation for an offence established in

accordance with this Convention

(@) Summary of information relevant to reviewing the implementation of the article
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201. Malta indicated that it has partially implementatprovision.

202. The law requires that an overt act should constitot be followed by a
commencement of the execution of the intended ctimnenake someone guilty of a
criminal attempt. Some acts done with the intentdnmit a crime therefore do not
necessarily give rise to criminal liability.

203. Maltese law states that the mere preparation ofimecdoes not constitute a
punishable attempt. There are some preparatorydith can lead to crime but do not
actually initiate the criminal venture. Thereforeertain preparatory acts cannot be
punished unless they constitute any danger or iampls illegal to execute. In other
words so long as an overt act does not show thatdirected to a criminal purpose, to
decide whether such acts corresponds to commenteriidre execution of the crime, it
must be seen whether it forms part of those serfiescts which constitute the actual
commission of the crime.

204. Finally, some preparatory acts cannot be punisiseahaattempt of the commission
of a crime, but certain preparatory acts may cosepan offence in themselves, such as
manufacturing or keeping of explosives.

(b) Observationson the implementation of the article

205. While the provision under review is optional, itssll noted that there is no existing
provision implementing this paragraph. However,hwihe explanation provided by
Malta, it appears that the distinction betweennaptgng and preparing to commit a
crime is that acts which are in themselves innoeeatof preparatory nature and cannot
be considered as execution (and thus not punisheblattempt), as long as do not
constitute any danger. Nevertheless, acts whicth@mselves constitute an offence
naturally remain punishable.

Article 29. Statute of limitations

Each State Party shall, where appropriate, estdblisder its domestic law a long statute of limdas
period in which to commence proceedings for angnof established in accordance with this
Convention and establish a longer statute of litiotas period or provide for the suspension of the
statute of limitations where the alleged offendas bvaded the administration of justice.

(@) Summary of information relevant to reviewing the implementation of the article

206. Prescription varies according to the punishmenwhich the offence is liable. The
period of prescription in respect of crimes does start to run when the offender is
unknown. This means that if, through the maliciqusactices used by the person
committing the crime, the offender remains unknotren the period of prescription
starts to run only when the offender becomes kntawhe investigating or prosecuting
authorities. On the other hand if the investigatingorosecuting authorities know that a
crime would have been committed and do not actlyine discover the perpetrator
thereof, then prescription runs nonetheless.
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207. Maltese case law has given this rule a strict pregation, and so it does not apply
where the commission of the crime itself is not wnoto the complainant or the
Prosecuting Authorities.

208. An overview to the more salient corruption-relatéténces described in this report
is given below, together with their correspondirrggeriptive period. However, if the
conduct is deemed tantamount to a continuous dffetteere is an increase in the
punishment of up to two degrees and hence longscpptive periods apply.

Criminal Code

Art. 115. Any public officer or servant who, in goction with his office or employment,
requests, receives or accepts for himself or fgrather person, any reward or promise or
offer of any reward in money or other valuable ¢desation or of any other advantage to
which he is not entitled, shall, on conviction,liadle to punishment as follows:

(a) where the object of the reward, promise orrothe to induce the officer or servant to
do what he is in duty bound to do, the punishméatl e imprisonment for a term from
six months to three years; PRESCRIPTION OF 5 YEARS

(b) where the object be to induce the officer avaet to forbear from doing what he is in
duty bound to do, the punishment shall, for thearamceptance of the reward, promise or
offer, be imprisonment for a term from nine montins$ive years; PRESCRIPTION OF 10
YEARS

(c) where, besides accepting the reward, promiseffer, the officer or servant actually
fails to do what he is in duty bound to do, theipiment shall be imprisonment for a term
from one year to eight years. PRESCRIPTION OF 1AKRE

Art. 116 Where failure of duty consists in passsgntence on defendant or person
accused: PRESCRIPTION OF 15 YEARS

Art. 118. Any member of the House of RepresentativBo requests, receives or accepts,
for himself or for any other person, any rewargmise or offer of any reward in money

or other valuable consideration or of any otheraadi@ge given or made with the object of
influencing him in his conduct as a member of tfruse shall, on conviction, be liable to

imprisonment for a term from one year to eight $eBRESCRIPTION OF 10 YEARS

Art. 120: Punishment for persons bribing publiaadfs or servants.

120. (1) In the cases referred to in articles 111%, 117 and 118, the person who bribes
the public officer or servant or the member of itmise of Representatives, or the person
to whom any of the said articles applies in accocgavith any provision under this Code
or under any other law, as the case may be, skalldemed to be an accomplice.
PRESCRIPTION OF 5 YEARS

(2) Where the public officer or servant or othersp@ does not commit the crime, the
person who attempts to induce such officer or sgrgaother person to commit the crime
shall, on conviction, be liable to imprisonment &term from six months to three years.
PRESCRIPTION OF 5 YEARS

(3) Where the member of the House of Represengatioes not commit the crime, the
person who attempts to induce such member to cothmicrime shall, on conviction, be
liable to imprisonment for a term from six montlesfour years. PRESCRIPTION OF 5
YEARS
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209. Prescription does not commence to run when theecisnnot yet known to the
authorities or where the offender has absconded.fdllowing are the provisions of the
Criminal Code regulating prescription.

Criminal Code

687. (1) Sentences awarding punishment shall not baered by prescription
notwithstanding the lapse of any time.

(2) The period of prescription in respect of allminal offences shall be suspended from
the moment a charge and, or bill of indictmentes/ed on the person charged or accused
until such time as a final and definitive judgméntdelivered in the proceedings which
commenced as a result of such charge or bill attneent.

688. Save as otherwise provided by law, criminébads barred-

(@) by the lapse of twenty years in respect of eanliable to the punishment of
imprisonment for a term of not less than twentyrgea

(b) by the lapse of fifteen years in respect ofmes liable to imprisonment for a term of
less than twenty but not less than nine years;

(c) by the lapse of ten years in respect of criliedde to imprisonment for a term of less
than nine but not less than four years;

(d) by the lapse of five years in respect of crifi@sle to imprisonment for a term of less
than four years but not less than one year;

(e) by the lapse of two years in respect of critre@se to imprisonment for a term of less
than one year, or to a fine (multa) or to the paments established for contraventions;

() by the lapse of three months in respect of @w@Entions, or of verbal insults liable to
the punishments established for contraventions.

689. For the purposes of prescription, regard dtelhad to the punishment to which the
offence is ordinarily liable, independently of aeycuse or other particular circumstance
by reason of which the offence is, according to, leable to a lesser punishment; nor shall
any regard be had to any increase of punishmergdson of any previous conviction.

690. In computing the period established for pipson, the months and years shall be
reckoned according to the ordinary calendar.

691. (1) With regard to a completed offence, theogeof prescription shall run from the
day on which the offence was completed; with regardn attempted offence, from the
day on which the last act of execution was comuahjtiégth regard to a continuous offence,
from the day on which the last violation took plae&d with regard to a continuing
offence from the day on which the continuance adase

(2) Where the criminal action cannot be institutedproceeded with except on a special
authorization, or after the determination of arsues upon separate proceedings, the period
of prescription shall be suspended, and shall ooatiffom the day on which the
authorization is granted or the issue is determined

692. The period of prescription in respect of csnshall not commence to run when the
offender is unknown.

693. (1) The period of prescription is interruptgdany act of the proceedings served on
the party charged or accused in respect of theafletwhich he is charged.
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(2) The period of prescription is also interruptgdthe warrant of arrest or, where there
are no grounds for the arrest, by the summonspwadithn the warrant of arrest or the

summons shall have had no effect on account ofatttethat the party charged or accused
had absconded or left Malta.

(3) Where the period of prescription has been intged, it shall recommence to run from
the day of the interruption.

(4) The interruption of prescription shall operateregard to all persons who took part in
the offence, even though the act of interruptidkesaplace against one person only.

694. Prescription shall be applied ex officio, d@nshall not be lawful for the party charged
or accused to waive prescription.

(b)  Observationson the implementation of the article

210. As explained in the Maltese reply, the period asgription starts to run only when
the offender becomes known, regardless of the efctsivestigating or prosecuting
authorities, to such authorities.

Article 30.Prosecution,adjudication and sanctions

Paragraph 1 of article 30

1. Each State Party shall make the commission obff@nce established in accordance with this
Convention liable to sanctions that take into agtdhe gravity of that offence.

(@) Summary of information relevant to reviewing the implementation of the article

211. The punishments to which the various offencesialdd have been described above.

212. Disciplinary proceedings are normally dealt withthg Heads of Department in line
with the 1999 Disciplinary Regulatiohsas described further below.

(b) Observations on the implementation of the artile

213. It is noted that corruption-related offences areegally punishable by at least one year.
Moreover, the established sanctions, as describestea are graded depending on the
severity or the gravity of the offence. Public ciffils with heightened obligations like the
police also face potentially higher penalties.

214. Article 21 of the Criminal Code further allows fonitigation of punishment in “special
and exceptional” cases. In explaining the discretad the court and the mitigation
measures that can be taken, Maltese officials axalahe following:

A court, after hearing police testify as to whetliee person charged before it actively
cooperated with the police and perhaps also redealker acts of corruption (or other
offences), or taking into account the filing of ailty plea at an early stage of the

5 http://www.justiceservices.gov.mt/DownloadDocumasix?app=lom&itemid=8971&I=1r
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proceedings, the character of the person chargetlath other factors which may have a
bearing on specific cases (these can be variousnahdubject to definition, e.g. age,
motivation, repentance, etc), is empowered to takeinto consideration when delivering
sentence. It can either go below the minimum tlokeslor give a punishment which is
closer to the minimum.

215. It was explained during the country visit that jedgenjoy fairly broad discretion in
determining aggravating and mitigating circumstanae sentencing, and that they could
impose sentences in “special and exceptional” pistances that go beyond the statutory
minimum. Members of the judiciary explained thathese cases generally more than one
such circumstance would need to be present. Theraasentencing guidelines in Malta,
but guidance can be sought from the Court of Crainkppeals, as precedent is persuasive
but non-binding. In this regard, some officials tegiewers met with during the country
visit expressed the view that guidelines or comneateria beyond the “special and
exceptional” limitation could be useful.

Paragraph 2 of article 30

2. Each State Party shall take such measures as Ineayecessary to establish or maintain, in
accordance with its legal system and constitutiopahciples, an appropriate balance between any
immunities or jurisdictional privileges accorded its public officials for the performance of their
functions and the possibility, when necessary ffetctvely investigating, prosecuting and adjudiegt
offences established in accordance with this Cotwen

(@) Summary of information relevant to reviewing the implementation of the article
216. Malta provided the following information.

217. As regards Maltese high ranking officials, the daling are instances where
immunities and/or jurisdictional privileges are mgged to Maltese public officials:

President of Malta:

- Immune from criminal prosecution in respect disaone in the exercise of the functions of
his office (article 5(1) of the Criminal Code).

- Immune from civil proceedings for actions dondhe performance of his functions (article
742A Code of Organization and Civil Procedure, d&).

- Can be removed from office through a vote of tthirds majority for misbehaviour
(amongst other reasons), as per article 48 (YyeoMaltese Constitution.

Members of the House of Representatives:

- Article 65 (3) and (4) of the Constitution: immtynfrom institution of civil and criminal
proceedings on words spoken or written before thagd, as further expounded in the
House of Representatives (Privileges and Powers) @ap. 113, and freedom from
arrest for any civil debt.

218. Furthermore, there are specific legislative actt ttater specifically for particular
agencies, commissions, entities, etc., such aBulbéc Service Commission Regulations
(Subsidiary Legislation Constitution 01), which yide in article 9 that every member of
the Commission shall have such protection and Ipgei in case of any action or suit
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brought against him for any act done or omittetheadone in the bona fide execution of
his duties as is by law given to the acts done ord® spoken by one of the judges in
Malta in the exercise of his judicial office. It saxplained by Maltese officials that
judges enjoy similar inviolability for acts donewords spoken in the exercise of judicial
office as Members of Parliament (MPs). It was @lked, however, that there is no
exculpation from criminal liability generally for R and judges for criminal acts
committed by them.

219. As regards shields against any corrupt practicesfiigials within the public service,

the below provisions of law are applicable to ptblificers:

- The Permanent Commission against Corruption Acp. @26, in article 4 (b) and (c)
empowers the Commission to investigate public @fiscup to the post of Minister
and Parliamentary Secretary on corrupt practicddioAgh the Commission may
request the assistance of the Police in the inya#bns, it does not have further
executive powers on its findings, because accordinghe Act the information
gathered is sent to the Minister responsible fatide.

- Disciplinary Procedure in the Public Service Consins Regulations (Subsidiary
Legislation Constitution 03): Article 3(2) empowehe Public Service Commission to
take action, request or make directions as it depet®ssary against any public
officer, apart from the Prime Minister.

220. With regard to high ranking officials falling withithe Ministry of Foreign Affairs

(b)

remit and responsibility (generally Ambassadoitsg, Ministry would generally adopt the
procedures falling within the Public Administratidwat, Chapter 497, and Public Service
Management Code. Although such officers would emoyileges and immunities in the
country they are serving, they would still be laatbr criminal or civil proceedings in
Malta. Ambassadors would be liable for corrupt pcas and other misconduct as per the
Disciplinary Procedure in the Public Service Consis Regulations and the Permanent
Commission against Corruption Act.

Observations on the implementation of the artie

221. During the country visit officials referred to casghere judges had been convicted of

corruption. Officials further confirmed that proséars do not enjoy immunities.

222. One remaining concern is that the results of ingasbns conducted by the

Permanent Commission against Corruption are refesrdy to the Minister of Justice,
who determines whether to make the report publardiament or refer the matter to the
police for further investigation. With such a disttonary power, in any investigations
involving the Minister himself he could technicaligfuse to make matters available to
the public or chose not to refer them to the pofme any further investigation. As
observed under UNCAC article 36, it should be ndhked it is only the police who can
initiate a prosecution in relation to a matter thas been referred to the Permanent
Commission Against Corruption. However, Malta haged that nothing impedes a
complainant from referring the matter to a magtstran accordance with the Criminal
Code, art. 546 (4A).
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Criminal Code

546. “(4A) Where a report, information or complaistmade to a Magistrate under this
article by a person other than the Attorney Generakh police officer the report,
information or complaint shall contain a clear desition of the person suspected to
have committed the offence (hereinafter in thigckrtreferred to as "the suspect”). The
Magistrate shall order the report, information omplaint, as the case may be, to be
served upon the suspect allowing him time to relgt upon the lapse of such time shall
decide whether to hold the inquest. The Magistsatdl decide to hold the inquest only
after having established that the necessary pnaisiees for the holding of such an
inquest exist.”

223. The reviewers are of the view that provisions stgkan appropriate balance
between such immunities or privileges and the &ffeanvestigation, prosecution and
adjudication of corruption offences are essentraleffectively implementing anti-
corruption strategies.

Paragraph 3 of article 30

3. Each State Party shall endeavour to ensuredhgtdiscretionary legal powers under its domestig |
relating to the prosecution of persons for offenestablished in accordance with this Convention are
exercised to maximize the effectiveness of lawrerfeent measures in respect of those offences and
with due regard to the need to deter the commissicuch offences.

(@) Summary of information relevant to reviewing the implementation of the article

224. Once a crime has been committed, althosigictu sensyprosecution is discretionary
in the hands of the Commissioner of Police, theicRoinvestigate and prosecute all
offences. Moreover any person can challenge thiedGlommissioner for failure to take
action, in accordance with article 541(1) of thex@nal Code.

Criminal Code

541. (1) If, in cases where the exercise of theicral action is vested in the Executive
Police, the Executive Police shall, upon any infation, report or complaint in regard to
the commission of a crime, refuse to institute pestings, it shall be lawful for the person
who laid the information, or made the report or ptaint, to make an application to the
Court of Magistrates for an order to the Policeiristitute proceedings; and if, after
hearing, where necessary, the evidence tendergdebgpplicant, and the Commissioner
of Police, the court is satisfied that the inforioat report or complaint is prima facie
justified, it shall allow the application and shathrough the registrar, not if y the
Commissioner of Police of the order given thereon:

225. Article 2 of the Attorney General Ordinance, Ca, i@ also referred to.
Attorney General Ordinance

2. (1) The Attorney General shall be the chief leadvisor to the Government and shall
have the judicial representation of the Governnirejudicial acts and actions where the law
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does not provide that such representation shalliwesome other person or authority.

(2) The Attorney General shall be the Chief ProgaguOfficer in Malta having such
powers in connection with criminal proceedings asdmay from time to time be by law
provided. In the exercise of his powers to ins#ifutindertake or discontinue criminal
proceedings the Attorney General is to exercisé pagvers in his individual judgement.

(3) Where under any law the Attorney General isath or exercise any power in his
individual judgment he shall not be subject todivection or control of any other person or
authority.

(4) The Officers of the Attorney General when agtimder the direction of the Attorney
General in anything in which the Attorney Genesald act in his own individual judgment,
shall have the same protection at law as if th@acone or omitted to be done were an act
done or omitted to be done by the Attorney General.

226. As noted under UNCAC article 36 below, the Attorriegneral also has the power,
in his individual judgment and if he is satisfieitbe advisability so to do, to issue a
certificate in writing exempting any person menédnin the certificate from any
criminal proceedings on condition that such pergimes evidence according to law of
all the facts known to him relating to any corryghactice or any offence connected
therewith before the Commission and, or, any coludriminal jurisdiction. On the issue
of such a certificate and the giving of evidenc@dcordance therewith by the person to
whom it refers, no proceedings before a court ohioal jurisdiction may be taken or
continued against him in connection with such qairpractice or any offence connected
therewith. Such a certificate may be granted upg@nrequest of the Commission, or
without such a request whenever the necessity do ts otherwise brought to the notice
of the Attorney General

227. According to Sub-Article (5) of Article 91, readgether with Sub-article (2) of
article 97 of the Constitution the Attorney General

... shall not be removed from his office except by Eresident upon an address by the
House of Representatives supported by the votestoess than two-thirds of all the
members thereof and praying for such removal ongtieend of proved inability to
perform the functions of his office (whether argsifnom infirmity of body or mind or
any other cause) or proved misbehaviour.

228. Further to what is said under UNCAC article 36 keldescribing the role and
functions of the Attorney General and the Courtglt®¥ provided an overview of law
enforcement and criminal proceedings. This alsoes$gs law enforcement cooperation
and the implementation of UNCAC article 38.

229. The law enforcement agency vested with general daforcement authority is the
Police. The Customs authorities and the Armed RoafeVialta are vested with limited
law enforcement powers in certain circumstancesvatidlimited scope.

230. The norm is that offences liable to pecuniary pluments or to the punishment of
imprisonment not exceeding six months are dealt,vait first instance, exclusively by the
Police who investigate and institute criminal prediags before the Court of Magistrates
as court of criminal judicature which after sumrarhearing the evidence passes
sentence. Should the Police desire to appeal ileegq hote requesting that the record be
referred to the Attorney General (in this contegtiry as the Public Prosecutor) for

Page 62 of 202



consideration. The Attorney General (AG) will thegcide whether to appeal the sentence
or not. The possible grounds of appeal are uslialifed and concern points of law.

231. In respect of offences liable to the punishmentgdrisonment exceeding six months
a different procedure usually applies. The Poliaaycout preliminary enquiries and if
there are material traces to be secured or preseriagistrate on duty is informed who
opens an investigation. The advice of the Attor@mneral may be sought both by the
Police and the investigating Magistrate as to & Imethod to conduct the investigation
and to preserve the evidence. At the end of hisstigation the Magistrate draws up a
proces verbal with his findings. The proces verbakferred to the AG who may refer it
back to the Magistrate should he require any furitheestigation.

232. If a suspect is identified he is charged before @oairt of Magistrates as court of
criminal inquiry. In respect of offences liable aopunishment not exceeding four years
the AG may give his consent for summary proceedi@jsre the same court but as court
of criminal judicature in which case the consenthef person charged is also required.

233. As court of criminal inquiry the Court of Magistest has the function to collect all the
evidence in support of the charges in the presehtiee person charged who has the right
to be assisted by legal counsel. The Court must ttexide whether or not there are
sufficient grounds (on a prima facie basis) for pleeson charged to be committed to stand
trial on indictment. If the Court so decides thearel is transmitted to the Attorney
General to file the indictment but before filingetindictment the AG may require the
Court to collect further evidence. Where the offenis liable to a punishment not
exceeding ten years imprisonment the Attorney Ge#many also refer back the case to
the Court of Magistrates as court of criminal judice to decide the case summarily if the
person charged agrees. The Attorney General maysage a nolle prosequi.

234. If the Court decides that there do not exist sidfit grounds to commit the person
charged to trial on indictment the Court will giits decision discharging the person
charged and transmit the record to the AG. The A&y,nwith the agreement of a Judge
who does not normally sit in the Criminal Courtder the re-arrest of the person
discharged and continue with the proceedings dadifi indictment.

235. The indictment is filed in the Criminal Court. Be¢athis court it is the AG who is the
prosecutor. The AG has limited grounds of appeaégpect of preliminary pleas. He has

no right of appeal from a decision (usually by @urt sitting with a jury) of acquittal or
from sentence in the case of a conviction.

236. The Police is always the authority which institusdgirst instance the criminal action
whether the offence is one which is triable sumipdréfore the Court of Magistrates or
one triable on indictment before the Criminal Cotlitie Police may seek the AG’s advice
before deciding whether to take criminal proceeslimgth respect to any offence. The
Police are not legally obliged to abide by the A@tvice but do so as a matter of course
because of the evident weight which the advicéefAG carries.

237. Under the Maltese Criminal Code criminal offences @assified as crimes, being the
more serious criminal offences, and as contravestibeing the less serious offences.
There is no rule of law which obliges the Policeptosecute every criminal offence and
in this sense the Maltese national criminal systesm be said to be in principle

Page 63 of 202



discretionary. However, with respect to crimes, @ninal Code lays down a procedure
whereby if the Police refuse to institute crimipabceedings upon a report, information
or complaint the person who laid the informationntade the report or complaint may
make an application to the Court of Magistratesdororder to the Police to institute

proceedings. If, after hearing, where necessagy/,ethdence tendered by the applicant,
and the Commissioner of Police, the court is datisthat the information, report or

complaint is prima facie justified, it allows thempication and through the registrar,

notifies the Commissioner of Police of the ordefegi.

238. Following the institution of criminal proceedindsetAttorney General may, before an
indictment issue a nolle prosequi whereupon thegedings are brought to an end. The
Attorney General may also withdraw an indictmeneadly filed. In all cases the Attorney
General is bound by law to make a report to thaiBeat of Malta stating the reasons for
his action. Where a person charged has been dgagthdor want of presentation of an
indictment that person shall remain liable to fresbceedings whenever fresh evidence
becomes available.

239. Notwithstanding the lack of filing of an indictment the withdrawal thereof any
interested person may file civil suit against tleespn discharged to have him declared
responsible for the commission of a criminal offerand to have him ordered to pay
damages arising there from because every crimifiah@e gives rise to a civil action
besides the criminal action.

(b) Observations on the implementation of the artie

240. Under Maltese law, the Attorney General, who exa&sithe functions of Prosecutor
General, is the prosecutor before the Superior tSotlihe Police conduct prosecutions
before the lower courts in cases carrying a pungtinof not more than 4 years
imprisonment. In cases not carrying more than l@rsyemprisonment, if both the
Attorney General and accused agree, the case oaairnrdefore the lower courts and
hence prosecution is carried out by the Police.

241. It was explained that there are no guidelines diggrthe use of the discretionary
powers of prosecution. Once sufficient evidencestexto warrant a conviction, the
Police prosecute. The right to challenge the Palidecision not to prosecute is a right
not simply given to the complainant but to any parsvho would have laid the
information or made a report on facts which in lginion would warrant an
investigation and prosecution.

242. It was also confirmed that while the police cansgiaute before a magistrate, only the
Attorney General has prosecutorial powers befoeeGhminal Court (presided by a judge
and/or jury) and before the Courts of Criminal Aglse

243. The reviewers positively noted that independencthefprosecution is granted in the

Constitution and that aspects of the removal ofAtterney General are addressed. Malta
regulates prosecutorial discretion in line with @envention.

Paragraph 4 of article 30
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4. In the case of offences established in accorgavith this Convention, each State Party shall take
appropriate measures, in accordance with its doiodatv and with due regard to the rights of the
defence, to seek to ensure that conditions imposetnnection with decisions on release pending
trial or appeal take into consideration the neecdettsure the presence of the defendant at subsequent

criminal proceedings
(@) Summary of information relevant to reviewing the implementation of the article
244. Malta cited the following provision.

Criminal Code

575. (1) Saving the provisions of article 574(R)the case of -

(i) a person accused of any crime against theysaféghe Government, or

(i) a person accused of any crime liable to thaigplument of imprisonment for life,
the court may grant bail, only if, after takingantonsideration all the circumstances
of the case, the nature and seriousness of th@oeffehe character, antecedents,
associations and community ties of the accusedyeadisas any other matter which
appears to be relevant, it is satisfied that theere danger that the accused if released
on bail -

(a) will not appear when ordered by the authonigcsfied in the bail bond; or

(b) will abscond or leave Malta; or

(c) will not observe any of the conditions whicle tbourt would consider proper to
impose in its decree granting bail; or

(d) will interfere or attempt to interfere with wisses or otherwise obstruct or
attempt to obstruct the course of justice in refatio himself or to any other person;
or

(e) will commit any other offence.

(2) At any stage other than that referred to irckt74A, the demand for bail or any
demand for the variation of the conditions of ladiker bail has been granted, shall be
made by an application, a copy whereof shall be nsamcated to the Attorney
General on the same day, whenever it is made by -

(a) persons accused of fraudulent bankruptcy;

(b) persons accused of any crime under Sub-titleflTitle Il of Part Il of Book
First of this Code, if such crime is punishable hwimore than one year’s
imprisonment;

(c) persons accused of any crime punishable witrerti@an three years’ imprisonment.

(3) The Attorney General may, within the next warkiday, by a note, oppose the
application, stating the reasons for his opposition

(4) Bail shall always be granted in the case retéto in the proviso to article 432(1).
(4A) Where the Court of Magistrates, whether agartcof criminal judicature or as a
court of criminal inquiry, grants bail to the pemsa custody or subsequently amends the
bail conditions, the decision of the court to te#ect shall be served on the Attorney
General by not later than the next working day @ Attorney General may apply to
the Criminal Court to obtain the rearrest and curdd detention of the person so
released or to amend the conditions, includingaim®unt of bail, that may have been
determined by the Court of Magistrates.

(b) Observations on the implementation of the artile
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245. Bail and its conditions are stated in article 57#5thee Criminal Code. No strict

conditions are provided for corruption offences. was explained that the legal
provisions on bail applies to all offences. Thecthae ensure the offender’s presence at
trial and the risk of absconding are but two of flaetors a court takes into consideration
when deciding whether to grant bail (article 576(K#) and (b).

Paragraph 5 of article 30

5. Each State Party shall take into account thevgyaof the offences concerned when considering the
eventuality of early release or parole of persoaswvicted of such offences.

Summary of information relevant to reviewing the implementation of the article

246. The issue is regulated by the Restorative Justate@hapter 516.

Restorative Justice Act

10. (1) Subject to the provisions of this Act, parmay only be granted to prisoners
serving a sentence of imprisonment of a term of ye& or more, irrespective of
whether such term results from a single sentendeoor a number of sentences that
amount to an aggregate of at least one year.

(2) Parole shall also apply with respect to prisereho have previously served and
concluded a prison sentence.

(3) Notwithstanding the provisions of sub-artic{@$ and (2) prisoners falling under
the following categories shall not be eligible parole:

(a) prisoners sentenced to a term of imprisonmelgss than one year;

(b) detainees under the provisions of the Immigrafct;

(c) prisoners subject to extradition proceedings;

(d) third-country nationals who are to be depodethe end of their sentence;

(e) prisoners who are being detained for subvertingattempting to subvert the
Government of Malta, or conspiring against the &Sttt stipulated in article 56(1) and
(2), and in article 57(1) and (2) of the Criminade;

(f) prisoners sentenced for acts of terrorism, fagderrorism, and ancillary
offences as stipulated in article 328A to artic®8®8l of the Criminal Code; and

(g) prisoners sentenced to life imprisonment.

11. (1) Subject to the provisions of this Act, tharole eligibility date of a prisoner
serving a sentence of imprisonment for a term & wp&ar and not exceeding two years
shall be calculated at thirty-three per cent ofteisn of imprisonment.

(2) Subject to the provisions of this Act, the pareligibility date of a prisoner serving a
sentence of imprisonment for a term of more thao ywears and not exceeding seven
years of imprisonment shall be calculated at foigy cent of his term of imprisonment.
(3) Subject to the provisions of this Act, the pareligibility date of a prisoner serving a
sentence of imprisonment for a term of more thaeisgears of imprisonment shall be
calculated at fifty eight per cent of his term wigrisonment.

(4) Notwithstanding the provisions of sub-articl@dy, (2) and (3), the Court may
include in its judgment an earlier parole eligilyildate in the case of offenders who
have not yet attained the age of sixteen yearfiatime of the commission of the
offence, or the Court may, taking into considematioe particular circumstances of the
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case, deem it to be justifiable that a differentedae established in order for the
offender to reform himself better.

(5) Notwithstanding the provisions of sub-articlB, (the parole eligibility date of a
person sentenced to more than one sentence ofswnpmnent, following the coming
into force of this Act, shall be calculated at yfifper cent of his total term of
imprisonment.

(6) Notwithstanding the provisions of sub-artic{g}, (2), (3) and (4) in cases of breach
of prison regulations, the parole eligibility datey be pushed back accordingly as a
disciplinary measure taken by the Remission Board.

(7) The computation of the terms referred to in-attixles (1), (2) and (3) shall be
made in accordance with article 22 of the Crimi@ate.

(8) Notwithstanding the provisions of sub-articl@dy to (5), prisoners eligible for
parole may, on the grounds of terminal illness, \agp the Parole Board to be
considered for parole before reaching the paradgbdity date:

Provided that the Parole Board shall first acqtheeprisoner ’s authorisation in writing
to interview the medical specialist responsible tfog prisoner ’s care, regarding the
prisoner’s health condition before the Parole Baagay take a decision to grant parole
to the prisoner.

(9) The parole eligibility date shall be calculaedtlusively on the basis of the prison
term or aggregate of prison terms of any relevanttcsentences.

(10) The payment or otherwise of court fines shalltaken into consideration by the
Offender Assessment Board, the Parole Board andR#émission Board in their
deliberations.

247. The process leading to a prison inmate’s releasgh@rwise on parole is dependent
on various factors, namely:

(&) Whether the inmate has followed (on a voluntaagis) the care plan prepared for
him/her by the prison Care & Reintegration Unitdaling consultations with the various
professional service providers (e.g., psychologetsication coordinators, social workers,
etc.);

(b) When an application for parole is made by agilde prison inmate, there are three
separate assessments and reports carried outetthta forwarded to the Parole Board in
order to assist it to reach a decision whether rantgparole or not and, if in the
affirmative, under what conditions. These are teeommendations of the Offender
Assessment Board (OAB), the report of the Parolé () within the Department of
Probation & Parole (DPP) and the report of the ificBupport Unit (VSU) also within
the DPP.

248. The Parole Board, therefore, is guided by:

(&) the inmate’s activity within prison, i.e. whethhe had followed the Care Plan
prepared for him/her, whether he had undertakethdurinitiatives on his own steam,
such as educational or vocational training, as asllhis overall behaviour during his
prison term. These are reflected in the reporthef ©AB that should also include any
recommended rehabilitative measures should hedeegt Parole;

(b) the possibility of the prisoner’s reintegratimmo society should he be granted parole,
the prisoner’s social condition and any problenmasrguch as housing problems) that the
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inmate might face should he be granted parole. 8 hes reflected in the report drawn up
the Parole Unit; and

(c) the perspective of the victim, including thetim’s interests, and that the victim is
informed that his/her offender had applied for j@aro

249. The above measures provide a holistic picture écPtharole Board for it to be able to
reach a decision whether to grant parole or nahdfParole Board deems fit, it can also
hear submissions by way of clarification or furtheformation before reaching a
decision.

(b) Observations on the implementation of the artile

250. Parole is regulated by the Restorative Justice Actording to the Act, parole may
only be granted to prisoners serving a sentenam@isonment of a term of one year or
more (article 10, paragraph 1). This provision, ¢éxelusions from eligibility for parole
(paragraph 3) and the manner in which parole isutatled (article 11), are based on
considerations that take into account the gravitthe offence. The reviewers are of the
view that the provision is legislatively implemedte

Paragraph 6 of article 30

6. Each State Party, to the extent consistent thighfundamental principles of its legal system lisha
consider establishing procedures through which blipwofficial accused of an offence established in
accordance with this Convention may, where appatpribe removed, suspended or reassigned by the
appropriate authority, bearing in mind respect fbe principle of the presumption of innocence.

(@) Summary of information relevant to reviewing the implementation of the article

251. Disciplinary proceedings are normally dealt withtbg Heads of Department in line
with the 1999 Disciplinary Regulations. The Pul8ervice Commission has the duty to
ensure that disciplinary action against public agfs is fair, prompt and effective; it
remains directly responsible for proceedings inesashich could lead to dismissal of
the public official. Disciplinary enquiries are aucted by the Head of Department.

252. Where a Head of Department becomes aware that &cpaofficial may have
committed a crime, he/she is obliged to refer tla¢ten to the police for investigation. A
public official who is charged with a criminal offee may then be suspended on half
pay, but no further disciplinary proceedings may taken against him/her until the
criminal case has been terminated.

253. However, if the public official is held criminallyiable, the Public Service
Commission may recommend to the Prime Minister tHegciplinary sanctions,
including dismissal, apply.

(b) Observations on the implementation of the artile

254. Procedures are in place in Malta to deal with mublfficials accused of criminal
offences. The Heads of Department are charged nefdrring such cases for criminal
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investigation and the process is also overseehdPublic Service Commission.

255. The reviewers note that, while suspension (with pal/ pending investigation and
proceedings) of public officials charged with amunal offence is provided for in the
1999 Disciplinary Regulations (article 14), theanmoval or reassignment pending a
conviction is not addressed. Dismissal is providealy for convicted officials.
Nonetheless, the provision under review is legigdy implemented.

Subparagraph 7 of article 30

7. Where warranted by the gravity of the offenegheState Party, to the extent consistent with the
fundamental principles of its legal system, shatingider establishing procedures for the
disqualification, by court order or any other appréate means, for a period of time determined by it
domestic law, of persons convicted of offencedksiteed in accordance with this Convention from:

(&) Holding public office;

(b) Holding office in an enterprise owned in whotan part by the State.
(@) Summary of information relevant to reviewing the implementation of the article
256. Malta cited the following provisions.

Criminal Code

109. (1) The court shall, in passing sentence ag#me offender for any crime referred
to in this sub-title, expressly award the punishir@ngeneral interdiction, as well as
interdiction from acting as witness, except in artof law, or from acting as referee in
any case whatsoever.

(2) Such interdiction shall be for a term from fisgeten years in the cases referred to in
the last preceding article, and for a term from tertwenty years in any other case
referred to in the other preceding articles of gub-title.

119. The punishment of perpetual general intewictr perpetual special interdiction,
or both, as the case may be, shall be added t@puheshments established in the
preceding articles of this sub-title when the maximof such punishments exceeds two
years’ imprisonment; when the maximum of the saidighments does not exceed two
years’ imprisonment, then the punishment of temqyorgeneral interdiction or
temporary special interdiction, or both, as theeaasy be, shall be added.

124. Any public officer or servant who shall overtir covertly or through another
person take any private interest in any adjudicatomntract, or administration, whether
he holds wholly or in part the direction or supteimdence thereof, or held such
direction or superintendence at the time when sadjudication, contract, or
administration commenced, shall, on conviction,libble to imprisonment for a term
from one to six months and to perpetual interdictivom his public office or

employment.

125. Any public officer or servant who takes anivgie interest in any matter in respect
of which he is entrusted with the issuing of order® winding up of accounts, the
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making of arrangements or payments of any sort], shra conviction, be liable to the
punishments laid down in the last preceding article

126. Whenever, in the cases referred to in thetlastpreceding articles, any loss is
fraudulently caused to the administration to whilte matter belongs, the punishment
shall be imprisonment for a term from eighteen rhernb three years, with interdiction
as provided in those articles.

127. Any public officer or servant who for his oynvate gain or for the benefit of
another person or entity, misapplies or purloing mmoney, whether belonging to the
Government or to private parties, credit securitiedocuments, bonds, instruments, or
movable property, entrusted to him by virtue of bfice or employment, shall, on
conviction, be liable to imprisonment for a terrarfr two to six years, and to perpetual
general interdiction.

150. Saving the cases of negligence referred totioles 142 and 144, any public
officer or servant who shall, in the execution &f bffice, commits or connives at
any of the crimes mentioned in the preceding adicdf this sub-title, shall, on
conviction, be liable to the punishment establisf@dhe crime, increased by one
degree, and to the punishment of perpetual gemgeatliction.

190. In all crimes of forgery when committed by palbofficers or servants, the
punishment of perpetual general interdiction shhllays be added to the punishment
laid down for the crime.

257. Regarding the implications of a punishment of gah@nd special interdiction,
article 10 of the Criminal Code provides:

Criminal Code

10. (1) Interdiction is either general or special.

(2) General interdiction disqualifies the persomtemced for any public office or
employment, generally.

(3) Special interdiction disqualifies the persomteaced from holding some particular
public office or employment, or from the exercideaarticular profession, art, trade, or
right, according to the law in each particular case

(4) Either kind of interdiction may be for life &or a stated time.

(5) Temporary interdiction shall be for a time eateeding five years, except where the
law especially prescribes a longer time.

(6) Interdiction, whether for life or for a statéidhe, may, upon the application of the
person sentenced to such punishment and on goaddgdeing shown to the satisfaction
of the court by which the sentence was awardedlidgsontinued at any time by order of
the said court.

(b) Observations on the implementation of the artile

258. The provision is legislatively implemented in ale& 119, 124 through 127, 150 and
190 of the Criminal Code.

259. It was also noted that Sub-Article 2 includes tisgjdalification of holding office in
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a State-owned enterprise.

Paragraph 8 of article 30

8. Paragraph 1 of this article shall be without jurgice to the exercise of disciplinary powers bg th
competent authorities against civil servants.

(@) Summary of information relevant to reviewing the implementation of the article
260. The information provided in the preceding paragsapithe article is referred to.

261. Disciplinary proceedings and criminal proceedings aseparate and distinct. An
administrative penalty rarely applies in criminabgeedings except in cases where
damages have been caused to third parties or icefeof legal persons. This would not
be in lieu of the criminal punishment, which woshill apply. More detail is provided in
the Disciplinary Procedure in the Public Servicerdassion Regulations (cited above).

(b) Observations on the implementation of the artile

262. Disciplinary proceedings are dealt by the headdepiartment and it is also overseen
by the Public Service Commission.

263. As for the disciplinary proceedings, as provided fo the 1999 Disciplinary
Regulations, the reviewers note with complimentt thtalta has designated a body,
namely the Public Service Commission, to ensuredisziplinary enquiries, conducted
by Head of Department, against public officers fare prompt and effective. It is also
noted that for public officials, when criminallyable, sanctions, including dismissal,
may be decided by the Prime Minister upon recomrmagoid by the Public Service
Commission.

264. No examples of the implementation of the provisimaler review were available, as
it was explained that Government disciplinary pestiags are not public and are only
accessible to the parties.

Paragraph 10 of article 30

10. States Parties shall endeavour to promote #ietegration into society of persons convicted of
offences established in accordance with this Cotwen

(@) Summary of information relevant to reviewing the implementation of the article

265. There is no law which specifically regulates thépect, apart from the Restorative
Justice Act referenced earlier.

266. Maltese officials explained that current practiseriented towards the reintegration
of persons convicted of criminal offences into sbgilt is for this purpose that prisoners
are given a number of opportunities to follow cesrsand training whilst availing
themselves of special prison leave once their sestes nearing its end.
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(b) Observations on the implementation of the artie

267. The reviewers note with compliment that convictenspns are given a number of
opportunities to provide for their future reintegpa into the society.

268. Malta’s explanations related to the practice, dralreviewers note that there is no
legislation related to the matter.

Article 31.Freezing,seizureand confiscation

Subparagraph 1 (a) of article 31

1. Each State Party shall take, to the greatestrexpossible within its domestic legal system, such
measures as may be necessary to enable confis@dtion

(a) Proceeds of crime derived from offences esthbl in accordance with this Convention or
property the value of which corresponds to thagwath proceeds;

(@) Summary of information relevant to reviewing the implementation of the article

269. The confiscation of proceeds of crime is cateredufader articles 23B and 23C of
the Criminal Code and articles 3(5) and 7 of thevBention of Money Laundering Act
(quoted below). Similar provisions exist in the Barous Drugs Ordinance.

270. Forfeiture of the proceeds of a relevant offenaepfosuch property the value of
which corresponds to the value of the proceedmaandatory under article 23B of the
Criminal Code. Furthermore, where the proceedsi@faffence have been dissipated or
where it is not possible to identify and forfeibie proceeds or to order the forfeiture of
property the value of which corresponds to the ealfithe proceeds, then the court shall
impose a fine equivalent to the amount of the pedseof the offence. If such fine is not
paid it is converted to a term of imprisonment adoyg to law.

271. Atrticle 3(5) of the Prevention of Money LaunderiAgt, similarly, provides for the
forfeiture of the proceeds or such property comesing to the value of the proceeds.
The confiscation order is again mandatory uporcthet.

272. When the property ordered to be confiscated is mlevaroperty exhibited before
the court, the Registrar is the custodian anduab,sconfiscates same through judicial
sale by auction. In cases where the movable prperiot exhibited before the court as
part of the judicial proceedings, an officer actingrepresentation of the Government
will claim and obtain possession of the propertyeibed. Otherwise the court judgment
is executed by court marshals, the said propertieposited with the Registrar, and the
provisions of the Criminal Code applicable to pmbpen the custody of the Registrar
will apply. In the case of immovable property, tGeurt judgment vests Government
with a title of ownership over that property, attis Government may take possession
of same by occupying the property.

273. Confiscation is not an alternative to the applieaBanction but is imposed in
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addition thereto as a means to deprive the offeatigre benefit of the crime. Forfeiture
in favour of the government takes effect on thecpeals of or of such property the value
of which corresponds to the value of such proceeds.

274. In terms of the Criminal Code, forfeiture of thstrumentalities of a crime is catered

for under article 23 whilst in terms of article 2pBovision is made for the forfeiture in
favour of the Government of the proceeds of therafé or of such property the value of
which corresponds to the value of such proceedsthehesuch proceeds have been
received by the person found guilty or by a bodspocate for whose benefit the offence
may have been committed in terms of article 121EhefCriminal Code.

275. No provision is made for the deduction of expensegshe production of the

proceeds. Under articles 12-13 of the PreventioMafey Laundering Act, the Minister
for Finance (if necessary also acting in consutativith the Minister responsible for
Justice) has the power to make rules and regukation the better carrying out of
provisions of the said Act, whilst under article8dof the Criminal Code, the Minister
of Justice has a similar power with regards toragements, treaties and conventions
having as their goal the Mutual Assistance in GnehiMatters.

276. A decision by the court ordering the enforcementadireign confiscation order

shall have the effect of forfeiting in favour ofettGovernment of Malta all things and
property whatsoever situated in Malta the confiscabf which had been ordered in the
foreign confiscation order subject to any direcsiovhich the Government of Malta may
give providing for the further disposal of the sathiegs and property so forfeited. This
provision is used in order to allow for the sharaigonfiscated assets between States.

277. Article 435D of the Criminal Code, which rendersplgable article 24D of the

Dangerous Drugs Ordinance, regulates the issuenWtadta receives a request for the
enforcement of a confiscation order made by a coutdide Malta the Attorney General
submits the confiscation order to the competenttademanding the enforcement of the
order. For this purpose a “confiscation order” igdely defined as including any
judgment, decision, declaration, or other order enbayl a court whether of criminal or
civil jurisdiction providing or purporting to proge for the confiscation or forfeiture of
property. A copy of the relevant foreign confisoatiorder is attached to the application.
The application is served on the person whose pipplee foreign confiscation order
purports to confiscate and who is allowed to respdine court is enjoined to set down
the application for hearing at an early date nawdpéater than thirty days from the date
of filing of the application. The court shall notder the enforcement of the foreign
confiscation order if certain circumstances arefieer viz. if the respondent had not
been notified of the proceedings which led to thekimg of the order, if the order was
obtained by fraud, if the order contains disposgicontrary to the public policy or
internal public law of Malta, if the order contairt®ntradictory dispositions. The
decision ordering the enforcement of the foreignfisgation order vests the title to the
confiscated property in the Government of Maltajscibto any directions which the
Government may give providing for the further disaloof the property forfeited.
Provisional injunctions may be obtained by the Aty General pending the final
outcome of the proceedings.

Criminal Code
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Article 23B (This article deals witforfeiture).

23B. (1) Without prejudice to the provisions ofi@d 23 the court shall, in addition to
any punishment to which the person convicted aflavant offence may be sentenced
and in addition to any penalty to which a body cogbte may become liable under the
provisions of article 121D, order the forfeiture fawour of the Government of the
proceeds of the offence or of such property theevalf which corresponds to the value
of such proceeds whether such proceeds have beeinaé by the person found guilty
or by the body corporate referred to in the saiitlar121D.

(1A) Any property, whether in Malta or outside Malof or in the possession or under
the control of any person convicted of a relevdfgnee or in the possession or under
the control of a body corporate as may becomedialpider the provisions of article
121D shall, unless proved to the contrary, be deetoebe derived from the relevant
offence and be liable to confiscation or forfeitbsethe court.

(1B) The provisions of article 7 of the Aathall mutatis mutandis apply sohowever that
any reference in that article to "article 3(3)" lhae construed as a reference to
subarticle (1A) of this article and any referentcéhe said article 7 to "an offence under
article 3" shall be construed as a reference &evant offence.

(2) Where the proceeds of the offence have beesipdied or for any other reason
whatsoever it is not possible to identify and fdarfihose proceeds or to order the
forteiture of such property the value of which esponds to the value of those proceeds
the court shall sentence the person convicted erbibdy corporate, or the person
convicted and the body corporate in solidum, asctee may be, to the payment of a
fine (multa) which is the equivalent of the amoohthe proceeds of the offence. The
said fine may be recovered as a civil debt andsémence of the Court shall constitute
an executive title for all intents and purposesh®# Code of Organization and Civil
Procedure.

(3) For the purposes of this article:

"proceeds" means any economic advantage and amernyoderived from or
obtained, directly or indirectly, through the comssion of the offence and includes any
income or other benefits derived from such property

"property" means assets of every kind, whether @a@ or incorporeal,
movable or immovable, tangible or intangible, aedal documents or instruments
evidencing title to, or interest in, such assets;

"relevant offence” and "the Act" have the same rnmgam@ssigned to them by
article 23A(1).

23C. (1) Where it is established that the valuthefproperty of the person found guilty
of a relevant offence is disproportionate to hisfld income and the court based on
specific facts is fully convinced that the propeirtyquestion has been derived from the
criminal activity of that person, that property klue liable to forfeiture.

(2) When a person has been found guilty of a relewdfence and in consequence
thereof any moneys or other movable property or iampovable property is liable to
forfeiture, the provisions of article 22(3A)(b) a(d) of the Dangerous Drugs Ordinance
shall apply mutatis mutandis in the circumstancestioned in those paragraphs.

® [Art 7 of Chap 373 provides for the court procewgito challenge an order of forfeiture: It proidiee
applicable procedure when an action is institutéd the aim of obtaining a declaration that anyart of the
property forfeited is not proceeds of the offence]
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23D. (1) Where the court makes any order as is iovegd in articles 23A to 23C, both
articles inclusive, it shall order the Registrarctinduct inquiries to trace and ascertain
the whereabouts of any moneys or other propertg, @upertaining to or under the
control of the person charged or accused or coejcs the case may be:

Provided that for the purposes of this subartipieperty” and "proceeds” shall
have the meaning assigned to them respectivelytinyea?3B(3).
(2) Whosoever is required by the Registrar to mtevinformation for the purpose of
subarticle (1) shall comply with the demand witthinmty days from the day of receipt of
the demand by registered post.

(b) Observations on the implementation of the artie

278. Concerning the measures and processes for comfiggatoperty corresponding to
the value of the proceeds of crime (article 23Bgaltil explained that this would be done
by the Court after taking into account the valuehs illicit proceeds. It is a decision
given upon a finding of guilt and forms an integpalkt of the judgment on conviction.
Confiscation is ordered by the Court and propedyatves in favour of Government.
The Court Registrar issues notifications to relévamtities informing them that the
property/monies in question are now owned by Gawemt. Immovable property is
registered in the Government’s name in the Pubdigifry.

Subparagraph 1 (b) of article 31

1. Each State Party shall take, to the greatesergxpossible within its domestic legal system, such
measures as may be necessary to enable confisation

(b) Property, equipment or other instrumentalitissed in or destined for use in offences
established in accordance with this Convention.

(@) Summary of information relevantto reviewing the implementation of the article
279. Malta cited the following measure.
Criminal Code

23. (1) The forfeiture of the corpus delicti, oktinstruments used or intended to be
used in the commission of any crime, and of angttobtained by such crime, is a
consequence of the punishment for the crime ablesdtad by law, even though such
forfeiture be not expressly stated in the law, sslesome person who has not
participated in the crime, has a claim to such eryp

(2) In case of contraventions, such forfeiture lshaly take place in cases in

which it is expressly stated in the law.

(3) In the case of things the manufacture, useryicay, keeping or sale whereof
constitutes an offence, the forfeiture thereof rbayordered by the court even though
there has not been a conviction and although $ung4 do not belong to the accused.
(4) Notwithstanding the provisions of subarticley (o (3), where the Attorney
General communicates to a magistrate a requestdrgign authority for the return of
an article obtained by criminal means for purpasfeestitution to its rightful owner,
the court may after hearing the parties and ifeiérds it proper so to act after taking
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into consideration all the circumstances of theecasder that the forfeiture of any
such article shall not take place and that thelargshall be returned to the requesting
foreign authority.

(b) Observationson the implementation of the article

280. Article 23 of the Criminal Code provides for therflature of instruments used or
intended to be used in the commission of any cramé of any property obtained by
such crime, as a consequence of the punishmetitdarime established by law.

281. The article also states the possibility of extegdifiLA to a foreign authority for the
return of an article obtained by criminal meanggaightful owner.

282. It was explained that confiscation is ordered by @ourt and the Registrar gives
effect to that court order.

Paragraph 2 of article 31

2. Each State Party shall take such measures ashaayecessary to enable the identification,
tracing, freezing or seizure of any item referredrt paragraph 1 of this article for the purpose of
eventual confiscation.

(@) Summary of information relevant to reviewing the implementation of the article

283. The interim measures which find application in Ma# law are the Investigation
Order, the Attachment Order (which is the term ugmdthe measure having as its
ultimate goal the freezing or seizure of proceddsime) and the Freezing Order. These
measures are available under three main legislatisetments, namely:

* The Prevention of Money Laundering Act, Chapter.373

» The Dangerous Drugs Ordinance, Chapter 101.

* The Criminal Code, Chapter 9 (following Act Il 8002 these measures apply with
regard to offences carrying over a maximum of 1ryeaprisonment, hereafter
referred to as “relevant offences”).

A. The Investigation Order

The investigation order enables access to matehath is likely to be of substantial
value to an investigation. This order enables tiee to override all confidentiality and
professional secrecy provisions (barring privilegedhmunications covered by lawyer-
client confidentiality and those between a penitentl his confessor). The order is
issued by the Criminal Court upon an applicatiorthmy Attorney General, who upon a
request to that effect by the police (althoughsitoften the case that the Attorney
General himself will initiate an investigation) de that the issuance of such an order is
warranted. The Criminal Court will issue such osdérit concurs with the Attorney
General that there is reasonable cause to suspeyntaundering and that the material
to which the application applies is likely to be safbstantial value to the investigation
for the purpose for which the application is matleis order will not be served on the
suspects for obvious reasons (Article 435A, Crimi@ade; Article 4 Prevention of

Page 76 of 202



Money Laundering Act; Article 24A Dangerous DrugsiiDance).

B. The Attachment Order

An attachment order may be issued upon an appicat the Attorney General to that
effect. Upon being issued, the order attaches enhédnds of third parties (garnishees)
property of every kind, nature and description, thbe movable or immovable, tangible
or intangible including negotiable instruments,cas currency deposits or accounts
with any bank, credit or other institution, land amy interest therein. This order is
served on both garnishees and the suspect antid§araa period of 30 days, which can
be extended further for another 30 days if newevig comes to light. Once the suspect
is away from Malta, the period is held in abeyance.

When an investigation or an attachment order has begade or applied for, whosoever
knowing or suspecting that such an order has beadenor applied for makes a
disclosure likely to prejudice the effectivenesstlodé said order or any investigation
connected with it, shall be guilty of an offence ieth carries a punishment of
imprisonment of up to 12 months and/or a fine gD0A Euros (Article 435A, Criminal
Code; Article 4 Prevention of Money Laundering Act)

C. The Freezing Order

Once a suspect is arraigned upon the prosecutiegigest all property owned or under
the suspect’s control and possession is frozenthisdfreezing order will remain in
force until final judgement is pronounced. A findiof guilt may lead to the forfeiture
of the property (Article 23B, Criminal Code; Artcl3(5) Prevention of Money
Laundering Act).

284. In terms of article 6 of the Prevention of Moneyuhdering Act, if any person acts
in contravention of a freezing order (i.e. issueteoa person/s is/are arraigned under
that Act) he shall be guilty of an offence and khah conviction, be liable to a fine
(multa) not exceeding eleven thousand and six lachdnd forty-six euro and eighty-
seven cents (11,646.87) or to imprisonment forreodanot exceeding twelve months, or
to both such fine and imprisonment, and any achade in contravention of such court
order shall be null and without effect at law. Aprpperty transferred as a result of such
act would then be liable to confiscation. The sgrwvision applies to persons charged
with a relevant offence under the Criminal Code.rd&bwer if the said transfer was used
to conceal or disguise the origin of that propartysuch a manner that the transfer
gualifies as a money laundering act, then the teamss if proven to have acted
knowingly, may also be found guilty of money laundg.

285. The Prevention of Money Laundering Act as welllzss €riminal Code, provide for
the application of Monitoring Orders. Article 435A#ovides that where the Attorney
General has reasonable cause to suspect that @anperguilty of a relevant offence
(hereinafter referred to as "the suspect") he npgjyato the Criminal Court for an order
(hereinafter referred to as a "monitoring orde®yjuiring a bank to monitor for a
specified period the banking operations being edraut through one or more accounts
of the suspect. The bank shall, on the demandeoAttorney General, communicate to
the person or authority indicated by the Attornegn€ral the information resulting from
the monitoring. Where the request is one made hyreign judicial administrative or

Page 77 of 202



prosecuting authority, for the purpose of monitgrine banking operations being carried
out through one or more accounts of a suspectAttteney General may apply to the
Criminal Court for a monitoring order and the psigns of article 435AA shall apply

mutatis mutandis.

286. Moreover the Financial Intelligence Analysis Undshan important function when
the crime involved is one of financing of terrorin money laundering. Article 28 of
the Prevention of Money Laundering Act states thlaére any subject person is aware
or suspects that a transaction which is to be égdanay be linked to money laundering
or funding of terrorism that subject person shafbim the Unit before executing the
transaction giving all the information concernirge ttransaction including the period
within which it is to be executed. Such informatimay be given by telephone but shall
be forthwith confirmed by fax or by any other weittmeans and the Unit shall promptly
acknowledge the receipt of the information. Whéxe hatter is serious or urgent and it
considers such action necessary, the Unit may @pfus execution of a transaction
before the expiration of the period referred tovaband notice of such opposition shall
be immediately notified by fax or by any other wait means. The opposition by the
Unit shall halt the execution of the transactiontfeenty-four hours from the time of the
notification referred to above unless the Unit hathorise earlier, by fax or otherwise
in writing, the execution of the transaction. Whaiiéhin the said period no opposition
has been made by the Unit the subject person coetenay proceed to the execution of
the transaction in question and where oppositich been made as provided aforesaid
the subject person concerned may proceed to theitae of the transaction in question
upon the lapse of the said period unless in thentmea an attachment order has been
served on the subject person.

287. The following articles of the Criminal Code dealthvireezing and confiscation. A
freezing order has the effect of attaching/seizinthe hands of garnishees all assets and
property pertaining to the accused.

Criminal Code

Article 23A (This article deals exclusively withelfreezing of property when a person is
charged or accused of a relevant offence).

23A. (1) In this article, unless the context othieewequires:

"relevant offence” means any offence not being oha&n involuntary nature
other than a crime under the Ordinances or undeiAtt, liable to the punishment of
imprisonment or of detention for a term of morentloae year;

"the Act" means the Prevention of Money Launde/at;

"the Ordinances” means the Dangerous Drugs Ordenand the Medical and
Kindred Professions Ordinance.

(2) Where a person is charged with a relevant oféhe provisions of article 5 of the Act
shall apply mutatis mutandis and the same provssstrall apply to any order made by the
Court by virtue of this article as if it were ander made by the Court under the said
article 5 of the Act

(3) Where the court does not proceed forthwith takenan order as required under

" [which deals withreezing Orders]
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(b)

subarticle (2) the court shall forthwith make a pemary freezing order having the same
effect as an order made under article 5 of thewath temporary order shall remain in
force until such time as the court makes the orelguired by the said subatrticle.

(4) Where for any reason whatsoever the court demiequest made by the prosecution
for an order under subarticle (2) the Attorney Gaheay, within three working days
from the date of the court’s decision, apply to @@mninal Court to make the required
order and the provisions of article 5 of the Actlslpply mutatis mutandis to the order
made by the Criminal Court under this subarticlef agere an order made by the court
under the same article 5. The temporary freezinigromade under subatrticle (3) shall
remain in force until the Criminal Court determirtee application.

(5) The person charged may within three workingsdisgm the date of the making of
the order under subarticle (2) apply to the CrirhfDaurt for the revocation of the order
provided that the order made under subarticle i§2)l semain in force unless revoked
by the Criminal Court.

Observations on the implementation of the artie

288. Officials reported that law enforcement agencies anfficiently resourced and

investigators are adequately trained to pursud &ssing, freezing and seizing.

Paragraph 3 of article 31

3. Each State Party shall adopt, in accordance \tghdomestic law, such legislative and other
measures as may be necessary to regulate the airation by the competent authorities of
frozen, seized or confiscated property coverecamagraphs 1 and 2 of this article.

Summary of information relevant to reviewing the implementation of the article

289. Where any money is or becomes due to the accused dny person while such

order is in force such money will, unless otherwdgected in that order, be deposited in
a bank to the credit of the accused. In terms té TV of Part 11l of Book Second of the
Criminal Code (Cap. 9) entitled “Of Property Belorg to the Person Charged or
accused or to other Persons and Connected withif@&lirProceedings”, all property
connected with criminal proceedings will be delaetby the court to the registrar and
will, subject to the provisions of that Title, reiman the custody of the registrar except
when required by the court for the hearing of spigdteedings. The following are some
of the more salient articles dealing with the sabje issue:

Art. 667: The Registrar holds all property conndatgth criminal proceedings.

Art 673: The Court may on the application of theéofhey General order the Registrar to
dispose of the property for reasons of space, ideadion etc. Article 673(2) provides
that an application may also be made by the Regisimself.

Art 676: Any property forfeited in favour of the Gernment in terms of Article 23B
may be disposed of immediately by the registraesslthe property has been exhibited
in the course of a criminal prosecution in whiclsecd shall only be disposed of after
final judgement and not without the consent of Cassioner of Police or the Attorney
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General.

Art 679: Lays down the rules which are to be fokkalby the Registrar in the disposal of
forfeited property.

“679. In disposing of property forfeited in favoof the Government in terms of this
Code the registrar shall observe the followingsule
(a) property which is of no or of little value mbg disposed of at the discretion of the
registrar provided that proper record of such digpes kept;
(b) firearms, ammunition, explosives or other dange substances shall be consigned
to the proper authorities designated by the Ministsponsible for justice for disposal
by them;
(c) other property which is of value shall be sbidauction by the registrar following
the publication of at least three advertisements iaily newspaper and any moneys
deriving therefrom shall accrue to the Government.”

(b) Observations on the implementation of the artile

290. Relevant provisions are also found in Article 5 tbe Prevention of Money
Laundering Act. Interest will accrue as it beconte® and is added on the frozen
amounts. Immovable property is not taken up byGbgernment even when frozen, but
simply the transfer of immovable properties is ézThe Court remains in charge of
frozen property and it is able to vary any ordest decree on any plea made with regard
to frozen property.

Paragraphs4 and 5of article 31

4. If such proceeds of crime have been transfororedonverted, in part or in full, into other
property, such property shall be liable to the meas referred to in this article instead of the
proceeds.

5. If such proceeds of crime have been intermingléth property acquired from legitimate
sources, such property shall, without prejudiceatty powers relating to freezing or seizure, be
liable to confiscation up to the assessed valub@fntermingled proceeds.

(@) Summary of information relevant to reviewing the implementation of the article

291. |If property obtained from crime has been lost orged with other assets, the Court
does not order confiscation of the entire propesiyce doing so would be confiscating
property which is legal in its origins. Insteade tGourt, after quantifying the amount of
the ill-gotten gain, orders the payment of a fioggiealent to the proceeds from crime.
The procedure is outline in article 23B(2) of then@nal Code.

Criminal Code

23B. ... (2) Where the proceeds of the offence hasenbdissipated or for any other
reason whatsoever it is not possible to identifg &orfeit those proceeds or to order the
forfeiture of such property the value of which esponds to the value of those proceeds
the court shall sentence the person convicted erhbdy corporate, or the person
convicted and the body corporate in solidum, ascts® may be, to the payment of a fine
(multa) which is the equivalent of the amount & iroceeds of the offence. The said fine
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may be recovered as a civil debt and the sentefddeo Court shall constitute an
executive title for all intents and purposes of tGede of Organization and Civil
Procedure.

(b) Observations on the implementation of the artile

292. It was further explained that if, notwithstandifg tconversion the resulting property
is still traced to be the proceeds of crime, thaipprty is subject to forfeiture. For
example, if after a robbery the thief purchases avaible property and vehicles, these
would be subject to confiscation.

Paragraph 6 of article 31

6. Income or other benefits derived from such pedseof crime, from property into which such
proceeds of crime have been transformed or condentdrom property with which such proceeds
of crime have been intermingled shall also be katdl the measures referred to in this article, in
the same manner and to the same extent as prooéedme.

(@) Summary of information relevant to reviewing the implementation of the article

293. Forfeiture is possible not only for primary but@f®r secondary proceeds. In fact
article 23B(3) of the Criminal Code defines “prodgtas any economic advantage and
any property derived or obtained, directly or iedity, through the commission of the
offence and includes any income or other benegtsvdd from such property. Article
3(5) of the Prevention of Money Laundering Act adlgfines proceeds in the same way.

Criminal Code

23B. ... (3) For the purposes of this article:

"proceeds"” means any economic advantage and amgnpyoderived from or obtained,
directly or indirectly, through the commission bktoffence and includes any income or
other benefits derived from such property;

(b) Observations on the implementation of the artie

294. The provision under review is legislatively implembed.

Paragraph 7 of article 31

7. For the purpose of this article and article 5&tlois Convention, each State Party shall empower
its courts or other competent authorities to ordieat bank, financial or commercial records be
made available or seized. A State Party shall netlide to act under the provisions of this
paragraph on the ground of bank secrecy.

(@) Summary of information relevant to reviewing the implementation of the article
295. Malta reported that the seizing of bank, finanolatommercial records is the effect

of an investigation or attachment order, as deedriabove under paragraph 1 of the
article under review.
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(b) Observations on the implementation of the artie

296. As explained above, the investigation order enables police to override all
confidentiality and professional secrecy provisi@maring privileged communications).

Paragraph 8 of article 31

8. States Parties may consider the possibilityegfuiring that an offender demonstrate the lawful
origin of such alleged proceeds of crime or otheyperty liable to confiscation, to the extent that
such a requirement is consistent with the fundaatgminciples of their domestic law and with the
nature of judicial and other proceedings.

(@) Summary of information relevant to reviewing the implementation of the article
297. This is subject to a presumption juris tantum.
Criminal Code

23C. (1) Where it is established that the valuthefproperty of the person found guilty
of a relevant offence is disproportionate to hisfld income and the court based on
specific facts is fully convinced that the propeariyguestion has been derived from the
criminal activity of that person, that property ke liable to forfeiture.

(2) When a person has been found guilty of a relfewffence and in consequence
thereof any moneys or other movable property oriamgovable property is liable to
forfeiture, the provisions of article 22(3A)(b) ard) of the Dangerous Drugs
Ordinance shall apply mutatis mutandis in the eirstances mentioned in those
paragraphs.

Article 22(1C)(b) applicable to offences of monayhdering provides:

In proceedings for an offence under paragraph Wagre the prosecution produces
evidence that no reasonable explanation was giyethéd person charged or accused
showing that such money, property or proceeds veasmnoney, property or proceeds
described in the said paragraph, the burden of stgptlie lawful origin of such money,
property or proceeds shall lie with the person gédror accused.

The following measure is also deemed relevant.
Criminal Code

23B. ... (1A) Any property, whether in Malta or outsiMalta, of or in the possession or
under the control of any person convicted of aveai¢ offence or in the possession or
under the control of a body corporate as may bed@bke under the provisions of article
121D shall, unless proved to the contrary, be deletoebe derived from the relevant
offence and be liable to confiscation or forfeitbsethe court.

(b) Observationson the implementation of the article

298. It appears that the provision under review is legigely implemented in the form of
the cited articles.
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Paragraph 9 of article 31

9. The provisions of this article shall not be smstrued as to prejudice the rights of bona fide
third parties.

(@) Summary of information relevant to reviewing the implementation of the article
299. Malta cited the following provisions.
Criminal Code

23. (1) The forfeiture of the corpus delicti, oktimstruments used or intended to be used
in the commission of any crime, and of anythingaot#d by such crime, is a
consequence of the punishment for the crime adledtad by law, even though such
forfeiture be not expressly stated in the law, sglgome person who has not participated
in the crime, has a claim to such property.

(4) Notwithstanding the provisions of subarticld3 (0 (3), where the Attorney General
communicates to a magistrate a request by a foeigimority for the return of an article
obtained by criminal means for purposes of restituto its rightful owner, the court may
after hearing the parties and if it deems it prageeto act after taking into consideration all
the circumstances of the case, order that theiforéeof any such article shall not take
place and that the article shall be returned taeleesting foreign authority.

300. Article 7 of the Prevention of Money Laundering Adso assumes relevance in this
respect.

Prevention of Money Laundering Act

7. (1) Where an order of forfeiture is made undécla 3(5), the person found guilty and
any other person having an interest may bring éiorafor a declaration that any or all of
the movable or immovable property so forfeited @ mrofits or proceeds from the
commission of an offence under article 3 or is nilee involved in the offence of money
laundering, nor property acquired or obtained,dliyeor indirectly, by or through any such
profits or proceeds.

(2) Such action shall be brought not later thamehmonths from the date on which the
sentence ordering the forfeiture shall have becdefmite, by an application in the Civil
Court, First Hall.

(8) Any decision revoking the forfeiture of immovakproperty shall be deemed to transfer
the title of such property back from the Governmgnthe party in favour of whom it is
given, and such party may obtain the registratiosuch transfer in the Public Registry.

(b) Observations on the implementation of the artile

301. The rights of bona fide third parties, who resider out of Malta, are recognized in

article 23(1) and (4) of the Criminal Code. Artid@8(1) specifically provides for the
forfeiture of criminal proceeds “unless some persdro has not participated in the
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crime has a claim to such property”.

Article 32. Protection of withesses, experts and etims

Paragraphs1 and 2 of article 32

(@)
30

1. Each State Party shall take appropriate measimesccordance with its domestic legal system
and within its means to provide effective protettimm potential retaliation or intimidation for
witnesses and experts who give testimony conceoffagces established in accordance with this
Convention and, as appropriate, for their relativasd other persons close to them.

2. The measures envisaged in paragraph 1 of thislamay include, inter alia, without prejudice
to the rights of the defendant, including the rightlue process:

(a) Establishing procedures for the physical prditat of such persons, such as, to the extent
necessary and feasible, relocating them and pengittwhere appropriate, non-disclosure or

limitations on the disclosure of information conuieig the identity and whereabouts of such
persons;

(b) Providing evidentiary rules to permit withessasl experts to give testimony in a manner that
ensures the safety of such persons, such as pegriéstimony to be given through the use of
communications technology such as video or othegadte means.

Summary of information relevant to reviewing the implementation of the article

2. Malta cited the following measure.
Criminal Code

412C. (1) Where a person (hereinafter in this lerémd in article 412D referred to as
"the accused") has been charged or accused witbffance before the Court of
Magistrates whether as a court of inquiry or aswrtcof criminal judicature, the court
may, on reasonable grounds, for the purpose ofigiray for the safety of the injured
person or of other individuals or for the keepirfigh@ public peace or for the purpose
of protecting the injured person or other individuliom harassment or other conduct
which will cause a fear of violence, issue a pridvecorder against the accused.

(2) A protection order may impose any restrictionprohibitions on the accused that
appear to the court necessary or desirable initbengstances in order to give effect
to any of the purposes mentioned in subarticle (1).

412D. (1) Together with or separately from a pristecorder under article 412C, and
provided the court is satisfied that proper arramgeats have been made or can be
made for treatment, the court may make an ordeeifegfter in this article referred to
asa

"treatment order") requiring a person to submitré@atment subject to the conditions
which the court may deem appropriate to lay dowthéorder:

Provided that where any person is convicted witloféence, a treatment order by the
court may be made with or without the consent efdbnvicted person and in the case
of a person accused with an offence, a treatmetgranay only be made with the
consent of the accused.
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303. Concerning evidentiary rules for withesses and ggpaccording to Article 409 of
the Criminal Code proceedings may be carried ohinoeclosed doors. Maltese law
further provides that in exceptional circumstansesas to provide for the safety of the
witness, the Court may omit from requesting cerf@nsonal particulars to the witness
upon his deposition, namely the name of the witsetather, place of birth and
residence, other than the name and surname ofithess and the language in which he
shall have deposed, making a note to that effettterrecord of the proceedings: Article
391 of the Criminal Code.

Criminal Code

409. (1) It shall be lawful for the court to ordée proceedings to be conducted with
closed doors, if it appears to it that the endmstice would be prejudiced if the inquiry
were conducted in open court.

(2) In any such case, the officials attached tocthet and taking part in the inquiry shall
be bound not to disclose the proceedings theredémuthe penalty provided in article
257.

304. When the victim is a minor and when the offence wutted is one offending
decency and morality and affecting the good ordefamilies, the Court may further
order that the name of the victim and of the acdube not published in local
newspapers so as to protect the identity of thinvic

305. Of further significant importance is Title IV of énPolice Act, introduced by Act
Xl of 2002. It must be stated that although thagislative set-up is relatively recent,
protection of witnesses and victims has always ladBrded in Malta, either under the
authority of the Court during its exercise to emstite best possible administration of
justice or under authority of the Minister for Jostacting through the Commissioner of
Police.

Police Act:
http://docs.justice.gov.mt/lom/legislation/engligig/vol_4/chapt164.pdf

Title IV of the Police Act provides the followingeasures for protection:

i. Article 78 (Evidence viva voce) - the Court maljow the witness and / or victim to
give evidence viva voce during the trial while lgpiscreened from the accused or by
contemporaneous television transmission.

ii. Article 83 (Protection under programme) - the@n@nissioner of Police is the
authority responsible to see to the actual phygecalection of witnesses and victims.
The protection afforded can be extended, depenainthe circumstances of the case,
also to members of the witness’/ victim’s family the ascending, descending or
collateral line. Under this programme payment aluasistence allowance may also be
made in particular cases. Physical protection ferééd not only to the life of the
witness / victim but also to the property of thensa

iii. Article 84 (Agreement with foreign countries)for the purpose of enhancing the
protection of withesses, agreements may be enietedy the Minister responsible for
Police with foreign governments with the aim of ierpenting witness protection. As a
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result of such agreements, a witness may be tnaiedfeo another country.

For an individual to benefit from any of these meas, articles 76, 79 and 80 have to be
read jointly.

Article 76 (entitlement to programme) - apart fréine victim of a crime the following
may benefit under this programme:

i. a person who has participated in any organisatio group of persons who have
committed or are organised to commit any crime;

ii. or a person who has participated in the comioimssof a crime liable to the
punishment of imprisonment of seven years or more;

Articles 79 and 80 (recommendation of applicatiod decision by the Attorney General):

The Commissioner of Police is to make a recommanaad the Attorney General for
an individual to be enrolled in the protection pwgme. The Commissioner's
recommendation, in writing, is to be based on tiewWing criteria and supported by all
necessary documentation:

i. that the individual has declared that he widitiiy during any trial of any participant
in the crime (Article 77 - does not apply with redmto victims of crime)

ii. that the witness provides reliable and relewv@rtumstantial, direct or documentary
evidence to corroborate his version.

The Attorney General, being the public prosecutoMalta, is to then decide, in his
individual judgement, on this application. Shouleere be a favorable decision, the
witness is enrolled in the programme. In the evieat the Attorney General refuses the
said decision cannot be questioned. Furthermoegest may also be made by a person
to be considered as a protected witness directlygd\ttorney General.

In terms of Article 90(1) of the Police Act any ram any victim of any crime against

the peace and honour of families, and against moaald any other witness who in the
opinion of the court needs special treatment ortgotmn, may be allowed to give

evidence viva voce during the trial by contempooarsetelevision transmission.

Article 81 provides for the suspension of crimipedceedings: A protected witness who
took part in the fact which constitutes a crime ¥drich others are being or are to be
prosecuted, shall not be prosecuted for any crinseng from the same fact before the
proceedings in which he is or will be a witnesdIdiie@ve become res judicata.

In terms of Article 82, the period of prescriptimnrespect of the criminal action against
the protected witness arising from the fact reféie in article 81 shall be suspended
from the date that the Attorney General decidestti@mwitness shall be deemed to be a
protected witness, and shall continue from the daywhich the last proceedings in
which he is a witness for the purposes of the @ogne become res judicata. Provided
that a person is the victim of a crime who is topbeduced as a witness in any criminal
proceedings against any principal or accomplicetha crime and that person is
concerned for his safety, or the individual coneérfor his safety is a person who took
part in the commission of a crime and whose evidasgndispensably required for the
prosecution of any principal or accomplice in thene where that person agrees to co-
operate with the public authorities for the purpasfe such prosecution, witness
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protection can be applied in terms of this titldanf in respect of all crimes.

It is worth noting that protection afforded can le&tended, depending on the
circumstances of the case, also to members of iheesg’/ victim’'s family in the
ascending, descending or collateral line.

In conclusion it can be said that the CommissiafdPolice has the authority to order
and ensure that the necessary urgent measureadgegaken. Generally physical police
protection is given to the witness as is providadirh article 83. Furthermore, the Court
may provide for any measure to be taken aimed surerg the better administration of
justice. Indeed the institution responsible for tpeotection of witnesses is the
Commissioner of Police. Should the need be feltlierwitness to be sent abroad to be
afforded better protection, then the Minister respble for Police is to enter into such
an agreement with a foreign government. Nevertsekgn upon the actual transfer of
the witness from Maltese territory to foreign tery it is still the responsibility of the
Commissioner of Police to afford the necessarygutain.

Information may be forwarded to the Police by amjividual, it is then up to the Police
officer responsible for the investigation to invgate and confirm the information that
has been passed on to them. For a witness to b#eehin this programme article 79
provides that in deciding whether to recommend @timission of a witness into the
witness protection programme, the Commissioner @fc® is to take into account
whether the witness provides reliable and releecantimstantial, direct or documentary
evidence to corroborate his version. This is thgislative test to be used by the
Commissioner of Police in assessing the witnessdibility.

Title IV of the Police Act does not impose a duwatiimit of such a programme. In
practice such a decision would be taken jointlythlyy Commissioner of Police and the
Attorney General. It has to be noted that the AgrGeneral may at any time, either ex
officio or on an application by the CommissioneRaflice, revoke a person’s protected
witness status under article 76(a) or (b) wherestilts that that person is not abiding by
the conditions of the programme or that his evieeac version of the facts, or any
circumstances indicated by him as corroboratinglenwie, are manifestly false. The
protected witness status referred to, may alsebeked as provided, where the person
enjoying that status commits during the period feé programme, or is reasonably
suspected of having committed during that periody ather crime punishable with
imprisonment for more than three years and notgoaicrime of an involuntary nature
(article 85). The Attorney General may also revakgerson’s protected witness status,
where it results that such person is not abidingheyconditions of the programme or
where he is reasonably suspected of having conuratty of the crimes referred to in
articles 100 to 105 of the Criminal Code, both ustle, or of the crimes referred to in
articles 108 to 110 of the said Code, both incleisin relation to the fact in respect of
which that status was granted (art.86).

(b) Observations on the implementation of the artile

306. Article 412C gives power to the court of Magisteat® issue a protection order
against the accused. The reviewers note that ttesl cneasure is relevant to the
protection of victims and other persons from pagrtarm by an accused, but does not
establish general protections for witnesses anderéxpwho testify in criminal
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proceedings. In this context, Malta referred tackt95 (Vilification, threats or bodily
harm against other public officer) and article X@hlumnious accusations), which are
limited, however, to the protection of public offis and false accusations against
persons, respectively. A closer reading of the isioms on witnesses (also referred to
under UNCAC article 25 above) further does not ldsth such protections. Maltese
officials reported that experts are ipso facto esises and thus the provisions applicable
to witnesses apply indiscriminately.

307. Maltese officials confirmed that the protection gramme has been established and
could be resorted to when warranted. Since the topuwisit took place, Malta has
informed that one person has been admitted toringrgmme. It was further confirmed
by Malta that protections would not be availablewtitnesses or experts who are not
victims and did not participate in the offencei(t 76, entitlement to programme).

308. Article 409 and 391 of the Criminal Code appearimplement UNCAC article
32(2)(b). It was explained that videoconferencis@liowed when the person testifying
is a minor and that audio-recording or video-reoaydf any evidence required from a
witness is permissibléCriminal Code, article 647A). In all other casewigness is to
testify viva voce.

309. The reviewers note that provisions on the proteotibvictims who are not witnesses
are relatively limited. Malta may wish to considenether the existing protections are
adequate to ensure full protection of such persotige with UNCAC. Malta may also
wish to consider whether the fact that the witr@sgection programme is not available
to witnesses or experts who are not victims andndidparticipate in the offence poses
restrictions to the effectiveness of such programirtee reviewers welcome the full
implementation of the witness protection progranunder the Whistleblower Act in the
future. Malta referred in particular to Regulatib(®) of the Disciplinary Regulations,
which seems to provide a right of complaint buttoaesponding protections for victims
who report corruption in the public service.

Regulation 5(2) of the Disciplinary Regulations

An officer against whom a serious offence undese¢hegulations has been committed
(the victim) shall be entitled to file a formal cphaint in writing with his Head of
Department not later than six months from the daten the alleged offence is
committed. The Head of Department shall decide kdretor not to initiate
disciplinary proceedings in terms of these regatetiagainst the officer against whom
the complaint is made, after carrying out a pretany investigation which is to be
concluded not later than fifteen working days frathen the Head of Department
receives the written complaint:

Provided that, in cases where the victim and thender do not fall under the
responsibility of the same Head of Department, twve Heads of Department

concerned shall consult each other before anydudhtion in terms of the regulations
is taken by the Head of Department of the alledézhder.

Paragraph 3 of article 32
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3. States Parties shall consider entering into @gnents or arrangements with other States for the
relocation of persons referred to in paragraph g article.
(@) Summary of information relevant to reviewing the implementation of the article
310. Malta referred to Title IV of the Police Act.

Article 84 (Agreement with foreign countries) prdes that, for the purpose of
enhancing the protection of witnesses, agreemeatslra entered into by the Minister
responsible for Police with foreign governmentshvilte aim of implementing witness
protection. As a result of such agreements, a w#tneay be transferred to another
country.

(b) Observationson the implementation of the article

311. Title IV of the Police Act, article 84 appears &mislatively implement the provision
under review.

312. Maltese officials reported that no agreements Hmeen signed for the relocation of
protected persons under article 84.

Paragraph 4 of article 32

4. The provisions of this article shall also appyvictims insofar as they are witnesses.
(@  Summary of information relevantto reviewing the implementation of the article
313. The measures referred to above, in particularlarit2C of the Criminal Code, Title

IV of the Police Act and measures on the protectibrvictims who are minors, are
referred to.

(b) Observationson the implementation of the article

314. Malta has established measures to provide for tisgegtion of victims against
retaliation and intimidation, including physicalopection and evidentiary rules under
Title IV of the Police Act, articles 78 and 83.

Paragraph 5 of article 32

5. Each State Party shall, subject to its domdstig; enable the views and concerns of victims to
be presented and considered at appropriate stagesiminal proceedings against offenders in a
manner not prejudicial to the rights of the defence

(@) Summary of information relevant to reviewing the implementation of the article

315. Atrticle 410 of the Criminal Code provides that thetim or the complainant (who can
also be a victim) is entitled to be present in tmeninal proceedings, to engage an
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advocate or a legal procurator to assist him oy teegxamine or cross-examine witnesses
and to produce, in support of the charge, suchratielence as the court may consider
admissible.

316. This is in addition to the victim also being a vess for the prosecution.
317. The following additional measures are referred to.
Criminal Code

490. ... (3) An injured party may, by applicationguest the Criminal Court to be
allowed, personally or through legal counsel, tckenaubmissions on the appropriate
sentence to be passed on the accused and if thieatlows the application the injured
party or his legal counsel shall be given the oppoty to make such submissions at the
stage referred to in subarticle (1) and beforecth@t asks the accused if he has to say
anything in regard to the applicability of the pghmhent demanded by the Attorney
General:

Provided that the failure, for any reason, of thgured party to make
submissions on sentence as aforesaid shall ndugesthe court from proceeding with
any hearing or from pronouncing judgment as pravidearticle 491.

500A. On any appeal against sentence an injurdg pey, by application, request the
Court of Criminal Appeal to be allowed, personailythrough legal counsel, to make
submissions on the appropriate sentence to be gpass¢he accused and if the court
allows the application the injured party or his degounsel shall be given the
opportunity to make such submissions after the tcéwas heard the appellant’s
submissions in support of the appeal; the persaowicted and the Attorney General
shall be given the opportunity to respond to thensigsions by the injured party or his
legal counsel:

Provided that the failure, for any reason, of thgired party or his legal
counsel to make submissions on sentence as afdresahe appointed day shall
not preclude the court from proceeding with anyrimgaor from pronouncing
judgement.

373. As regards offences referred to in article(8y,Ghe prosecution shall lie with the
injured party or with the persons mentioned inc&ti542 on behalf of such party,
where proceedings cannot be instituted except®idimplaint of the injured party:

Provided that if the offence in respect of whichprosecution may be instituted
except on the complaint of the injured party, igragated by public violence or is
accompanied with any other offence affecting pubhder, or if, in the absence of any
such circumstances, the injured party shall failinstitute proceedings and shall not
have expressly waived the right to prosecute witbur days from the commission of
the offence, it shall be lawful for the ExecutiveliPe ex officio to institute proceedings
in respect of the offence.

370. (1) The Court of Magistrates shall be competieiry-

(a) all contraventions referred to in this Code;

(b) all crimes referred to in this Code which aable to the punishments established for
contraventions, to a fine (multa) or to imprisonitri@mn a term not exceeding six months
with or without the addition of a fine (multa) entérdiction;
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(c) all offences referred to in any other law whagie liable to the punishments established
in the preceding paragraph, unless the law provotiesrwise.

(b) Observations on the implementation of the artie

318. The cited measures from the Criminal Code legigthyi implement the provision
under review.

Article 33.Protection of reporting persons

Each State Party shall consider incorporating ift®oddomestic legal system appropriate measures
to provide protection against any unjustified tmeant for any person who reports in good faith
and on reasonable grounds to the competent autesritny facts concerning offences established
in accordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

319. The Protection of Whistleblower Act 2013 was apgeb\by Parliament on 16 July
2013 and came into force on 15 September 2013 Ath@rotects a whistleblower who
makes a protected disclosure against "detrimemt@drd, defined to include: (a) action
causing injury, loss or damage; and, or (b) vicsation, intimidation or harassment; and,
or (c) occupational detriment; and, or (d) prosecuunder article 101 of the Criminal
Code relating to calumnious accusations and/or;c{e) or criminal proceedings or
disciplinary proceedings (article 2).

320. The law protects against "occupational detriment" relation to the working
environment of an employee, which is defined (&th) to include:-
(@) being subjected to any disciplinary action udahg for breach of ethics or
confidentiality;
(b) being dismissed, suspended or demoted exceptrewradministratively or
commercially justifiable for organisational reaspns
(c) being transferred against his will or beingusefd transfer or promotion except where
administratively or commercially justifiable forganisational reasons;
(d) being subjected to a term or condition of ergpient or retirement which is altered or
kept altered to his disadvantage;
(e) being refused a reference or being providedh am adverse reference from his
employer except where justifiable on the basisesfggmance;
(f) being denied appointment to any employmentfgesion or office; or
(g) being otherwise adversely affected in respéttioemployment, profession or office,
including employment opportunities and work seguirit

321. According to the Act, the Attorney General decigdgether a reporting person is given
immunity, faces penalties, or is granted an idgntihange, after consultation with the
Commissioner of Police and a judge of the supesaurts (article 5(4)). Whistleblowers
may also be admitted to the Witness Protectionfarome.

322. Large companies and government department arereeto establish a whistleblowing

unit which, if it receives information related tocame, will pass this on to an external
whistleblowing unit. Small and medium-sized entegs are not required to set up internal
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units.

Protection of Whistleblower Act 2013:
http://www.justiceservices.gov.mt/DownloadDocumasibx?app=Ip&itemid=25151&I=1

(b) Observations on the implementation of the artie

323. It is noted that Chapter 527, the “Protection & Whistleblower Act” entered into
force on 15 September 2013. During the countryt,vidficials at the Public Service
Commission further explained that an Ordinance Ieh promulgated by the Secretary
of the Commission addressed to government depatsmemmplement the whistleblower
law.

324. Furthermore, it was explained during the countrsitvinat anonymous reporting is
possible in Malta, as Maltese Police are prohibftedh divulging their sources. To this
end, the case of Facchetti vs the Police was egeth example of implementation.

325. Although yet to be implemented and assessed intipeageviewers welcomed the
recent adoption of the Whistleblower Act. Hence, dfticle is legislatively implemented.

Article 34.Consequencesf actsof corruption

With due regard to the rights of third parties aggd in good faith, each State Party shall take
measures, in accordance with the fundamental pulesi of its domestic law, to address
consequences of corruption. In this context, St®&gies may consider corruption a relevant
factor in legal proceedings to annul or rescindantract, withdraw a concession or other similar
instrument or take any other remedial action.

(@) Summary of information relevant to reviewing the implementation of the article

326. Inasmuch as corruption amounts to fraud in ciwAl End on the basis of the general civil
law principle thafraus omnia corrumpjta contract which is the result of corruption niay
annulled on this basis. The procedure would beileo the necessary writ before the
competent court against the person/s party to thetract and against the person/s
responsible for corruption demanding that the @h¢\contract be declared null. Any person
showing a juridical interest in the matter may &lelaim.

327. Victims of corruption may bring a civil action fdamages in the courts against the person
or persons guilty of corruption in as much as qotinn constitutes a criminal offence and
every criminal offence, according to law, give®rie both a criminal and a civil action.

328. By Act XX of 2002, a new article 1051A was introgdcin the Civil Code, Chapter 16,
providing for civil remedies in cases of corruptiamhich is defined as the requesting,
offering, giving or accepting, directly or indirggtof a bribe or any other undue advantage
or prospect thereof, which distorts the propergrenaince of any duty or behaviour required
of the recipient of the bribe, by the undue advgatar the prospect thereof (article 1051A).

329. Accordingly, any person who claims to have suffetathage as a result of corruption has
been given a right of action to obtain compensaftiorthe damage caused to him by the act
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of corruption against the persons who have comdhiiteauthorized the act of corruption or
who have failed to take reasonable steps to preaferdct of corruption.

330. The persons who have committed or authorized thefaorruption and the persons who
have failed to take reasonable steps to preventathef corruption shall be jointly and
severally liable for the damages sustained.

331. Where the act of corruption has been committed byoHicer or employee of the
Government or of a body corporate established Wy thhe Government or, as the case may
be, the body corporate established by law shadlfitse liable to make payment for the
damage caused by the act of corruption in the mest® provided for in the same article
(article 1051A(4) of the Civil Code).

332. No right of compensation for damages shall lie witbe party claiming to have suffered
the damages has himself wilfully been a party ® dlot of corruption. Moreover nothing
precludes any person from recovering any paymerden@ thing given, or the value
thereof, where the payment has been made or thg tias been given for an unlawful
consideration.

333. In instances where any contract has been entetedby any person (including the
Government or any body corporate established by lawd the contract or any clause
thereon has been concluded by an employee, ofiitcagent of such person following an act
of corruption in favour of such officer, employee agent, the person bound by such
contract and whose officer, employee or agent leas Iso corrupted, shall without prejudice
to any right of action to recover damages in acaoce with this article have a right to take
action not later than a year after becoming awéich corruption or from the time when
he should reasonably have become aware, to anaglotiitract or any clause thereof which
has been entered because of such corruption.

(b)  Observationson the implementation of the article

334. Consequences of corruption, including the annulmantcontracts are provided for
legislatively. Also, article 1051A of the Civil Cedprovides civil remedies in cases of
corruption for persons who have suffered damageitaaldo appears that the rights of the
third parties are respected. The reviewers notthignbasis that the provision under review
is legislatively implemented.

Article 35.Compensationfor damage

Each State Party shall take such measures as magdessary, in accordance with principles of
its domestic law, to ensure that entities or pessao have suffered damage as a result of an act
of corruption have the right to initiate legal pedings against those responsible for that damage
in order to obtain compensation.

(@) Summary of information relevant to reviewing the implementation of the article

335. Victims of corruption may bring a civil action fdamages in the courts against the person
or persons guilty of corruption, inasmuch as cdimpconstitutes a criminal offence and
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every criminal offence, according to law, give®rie both a criminal and a civil action.

336. Article 1051A in the Civil Code, Chapter 16, prosgdfor civil remedies in cases of
corruption, as defined in above under UNCAC artde

337. Where the act of corruption has been committed byoHiicer or employee of the
Government or of a body corporate established Wy fhe Government or as the case may
be the body corporate established by law shallfitse liable to make payment for the
damage caused by the act of corruption in the mest provided for in the same article
(article 1051A(4) of the Civil Code).

(b) Observations on the implementation of the artie

338. Article 1051A of the Civil Code provides for civiemedies in case of corruption for
victims and the compensation from which shall beidkd by the courts. Based on the
information provided, the provision under reviewdgislatively implemented.

Article 36. Specializedauthorities

Each State Party shall, in accordance with the Aamdntal principles of its legal system, ensure
the existence of a body or bodies or persons slisifiin combating corruption through law
enforcement. Such body or bodies or persons slalyjlanted the necessary independence, in
accordance with the fundamental principles of tbgal system of the State Party, to be able to
carry out their functions effectively and withouyaundue influence. Such persons or staff of such
body or bodies should have the appropriate trairdmgl resources to carry out their tasks.

(@) Summary of information relevant to reviewing the implementation of the article

339. Investigations into corruption offences are ledtbg Economic Crime Division of the
Malta Police. However, the Permanent CommissionidgjaCorruption (whose remit
extends to both the central and local governmedtcawvers both investigations of possible
corrupt practices and the development or recomntEmdaaimed at reducing the possibility
or risk of corruption), also have a role in conr@atwith the investigation of corruption.

340. The following are the organisations and entitiex tiave a role or exercise powers in the
prevention, detection, and repression of corrupéiba national level:

» The Police

* The Security Service

* The Permanent Commission Against Corruption

* The Attorney General

* Magistrates and Courts of Magistrates

* The Public Service Commission

* The Employment Commission

» The Tribunal for the Investigation of Injusticaso(v defunct after it heard all cases
brought before it

* The Ombudsman

* The Director of Contracts and the General and Sp€untracts Committees
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* The Public Accounts Committee of the House of Regméatives
» The National Audit Office
* The Internal Audit and Investigations Board

The Police

341. The Police is the main law enforcement authorityMalta vested with general law
enforcement powers. It is the duty of the policepteserve public order and peace, to
prevent and to detect and investigate offencespltect evidence and to bring the offenders
before the judicial authorities. The police exezcitheir powers ex officio, with the
exception of those offences which are liable tospontion only upon complaint of the
injured party. Offences of corruption are liable gmosecution ex officio by the police.
Within the Police, the Economic Crimes Unit is thait mainly concerned with the
investigation and detection of offences of corroiptilt was set up in 1987 and investigates a
range of offences of fraud, counterfeiting, coplytigiolations, contraband related offences,
offences of corruption and computer crime.

342. It is noted that corruption cases in the policeiavestigated by a senior superintendent in
the police. The police also has an internal affaimg handling disciplinary matters. There
have been cases involving corruption in the polideere officers were investigated and
dismissed. The Police is subject to a heightenéidaiton and will face additional penalties
on conviction.

343. The reviewers also noted positively that the Police

* Has an Economic Crime Division which specializaseaonomic crime and complex
matters, and includes anti-money laundering exgesrti

* Has recently and continue to increase their ressurespecially in the area of
international cooperation; and

* Has very close cooperation with the prosecutorthefAttorney General’s office as
well as with other authorities.

The Security Service

344. The Security Service has the function of protectirgional security, in particular
against threats from organised crime, espionagmriem and sabotage, the activities of
agents of foreign powers and against actions im@ntb overthrow or undermine
parliamentary democracy by political, industrialvaolent means. It also has the function
to act in the interests of public safety, in paitae, the prevention or detection of serious
crime. Serious crime is crime which involves the wd violence, results in substantial
financial gain or is conducted by a large numbermefsons in pursuit of a common
purpose, or is a crime liable to the punishmentgrisonment for a minimum of not less
than three years.

345. The operations of service are under the controhefHead of the Service appointed by
the Prime Minister. The Security Service may aplythe Minister for the issue of a
warrant authorising the entry or interference wptfoperty or the interception of or
interference with communications in the courseheirttransmission by post or by means
of a wireless telegraphy or telecommunication syste by any other means. It may do so
on the grounds that it the action is likely to Besabstantial value in assisting the Service
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in carrying out any of its functions, is satisfighéit what the action seeks to achieve cannot
reasonably be achieved by other means, and idisdtibat satisfactory arrangements are
in force with respect to the disclosure of informatobtained and that any information
obtained under the warrant will be subject to thexsangements.

The Permanent Commission Against Corruption

346. The Permanent Commission Against Corruption wasupein October 1988 by the
Permanent Commission Against Corruption Act, 1988apter 326. It consists of a
chairman and two other members appointed by theidenet of Malta acting in accordance
with the advice of the Prime Minister, given afte has consulted the Leader of the
Opposition. The Commission may request the Primeid®r to appoint a person or
designate a public officer to assist it in a cotative capacity in the conduct of its
investigations. It may also request the assistaosicahe Police in the conduct of
investigations into alleged or suspected corruatiices.

347. The Chairman must be a person who holds, or hak te office of a judge in Malta; or
holds or has held, the office of a magistrate int&and has held that office and practised
as an advocate in Malta for a period of not less tlwelve years in the aggregate; or has
practised as an advocate in Malta for a periodabfless than twelve years. A person is
disqualified from being a member if he is or waMiaister, Parliamentary Secretary, a
member of the House of Representatives, a membeidaxfal government authority, or if
he is a public officer other than a public offizeéno is qualified to be appointed chairman.
In the exercise of its functions the Commissionas subject to the direction or control of
any other person or authority.

348. The Commission is an investigative specialised batiich is exclusively concerned
with the investigation of allegations of corruptiolh has the function of considering
alleged or suspected corrupt practices, and whedetermines that there are sufficient
grounds for doing so, it investigates any suchgalien or suspicion and makes a report
thereon to the Minister responsible for justice. danducting an investigation, the
Commission may act on its own initiative or on #agation made and subscribed on oath
by any person. It also has the function to inveséghe conduct of any public officer,
including any Minister or Parliamentary Secretawhich in the opinion of the
Commission may be corrupt or may be connected witinay be conducive to corrupt
practices and to report as aforesaid. The sameeapl persons who are or have been
entrusted with, or have or have had functions iredab the administration of a partnership
or other body in which the Government of Malta, asry one or more of any other
authority of the Government, a local governmentharity, a statutory body, or a
partnership as aforesaid or any combination therea$ a controlling interest or over
which it has effective control. The Commission l#éso the function of examining the
practices and procedures of government departméots] government authorities,
statutory bodies or other bodies referred to alwader to facilitate the discovery of any
corrupt practices and to recommend the revisiomethods of work or procedures which
may be conducive to corrupt practices. Finally, @@mmission may instruct, advise and
assist any person having ministerial responsibibty who is entrusted with, or has
functions relating to, the administration of a goweent department, local government
authority, statutory body or other body referreciove.

349. During the country visit, it emerged that the Cormssion’'s role is limited to
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investigating certain corruption offences and insitig procedural reviews on its own
initiative in accordance with Articles 4 and 6 dfet Permanent Commission Against
Corruption Act.

Article 4
The functions of the Commission shall be:
(@) to consider alleged or suspected corrupt prasticemmitted by or with the
participation of any person mentioned in paragrafitls and €) and, where the
Commission determines that there are sufficientiggs for holding an investigation, to
investigate any such allegation or suspicion anchéde a report thereon in accordance
with article 11;
(b) to investigate the conduct of any public officancluding any Minister or
Parliamentary Secretary, which in the opinion @& @ommission may be corrupt or may
be connected with or may be conducive to corruptctiwes and to report thereon in
accordance with article 11;
(c) to investigate the conduct of any person whoribas been entrusted with, or has or
has had functions relating to the administratioragfartnership or other body in which
the Government of Malta, or any one or more of atfmer authority of the Government, a
local government authority, a statutory body, ompatnership as aforesaid or any
combination thereof, has a controlling interestoser which it has effective control,
where such conduct, in the opinion of the Commissiay be corrupt or connected with
or conducive to corrupt practices, and to repatehn in accordance with article 11;
(d) to examine the practices and procedures of govenh departments, local
government authorities, statutory bodies or othmtids referred to in paragrapb) (n
order to facilitate the discovery of any corrupagices and to recommend the revision of
methods of work or procedures which may be conaudtor corrupt practices, and to
report thereon in accordance with article 11; and
(e) to instruct, advise and assist any person, orrdgsest, on ways in which corrupt
practices may be eliminated, provided that sucliesgmay only be made by a person
who has ministerial responsibility or who is enteaswith, or has functions relating to,
the administration of a government department, |lgoeavernment authority, statutory
body or other body referred to in paragraph (

Article 6
(1) The following shall be corrupt practices unthes Act:
(a) the acts or omissions which constitute the ofésnender articles 112 to 118, 120, 121
when committed by or with the participation of gmrson mentioned in articlel)(and
(c) of this Act, 124 to 126, and 138 of the CrimiQaide;
(b) the acts or omissions which constitute an attetoptommit any of the aforesaid
offences or which constitute complicity in any bbse offences under articles 41 and 42
of the Criminal Code; and
(c) conspiracy to commit any acts or omissions whgohstitute any of the aforesaid
offences. A conspiracy shall subsist from the manmremvhich any mode afvo or more
persons.
(2) The provisions of subarticle (1) shall applyaed in connection with every person
mentioned in article 4], in the same way as they apply to and in conaraiiith public
officers.

350. It was further noted that the Commission’s resagiare limited and have in effect been
decreased over the years, as in 1998 it emplogedratary, an assistant secretary and two
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clerks. At the time of the country visit, the Coimsion employed only one secretary and
a clerk. The two Chairs (Commissioners) only seoaet time. The legally required
staffing includes the two Chairs and the Secretary.

351. The concern over the Commission’s independencebbas outlined above under the
implementation of subparagrah 2 of UNCAC article @its unique reporting line goes to
the Minister of Justice, which is only channel tbe referral of investigations to the
police.

352. A potential overlap in the Commission’s investigatifunctions with the police and
other investigative authorities was noted.

The Attorney General

353. The Attorney General is the principal law officer the Government. The Attorney
General is appointed by the President acting imm@ance with the advice of the Prime
Minister. The Attorney General may not be removeof his office except by the
President upon an address by the House of Repatisestsupported by the votes of not
less than two-thirds of all the members thereof pralying for such removal on the
ground of proved inability to perform the functioos his office (whether arising from
infirmity of body or mind or any other cause) ooped misbehaviour. Parliament may by
law regulate the procedure for the presentatioanchddress and for the investigation and
proof of the inability or misbehaviour. This is tkeme protection as is afforded to judges
and magistrates.

354. The Attorney General acts as Public Prosecutorhm liigher courts of criminal
jurisdiction. He also exercises functions in corimgcwith pre-trial judicial investigations
and gives advice to the police concerning invetitga carried out by them. The Attorney
General also has the power, in his individual judgimand if he is satisfied of the
advisability so to do, to issue a certificate intwg exempting any person mentioned in
the certificate from any criminal proceedings ondaition that such person gives evidence
according to law of all the facts known to him telg to any corrupt practice or any
offence connected therewith before the Commissiod, ar, any court of criminal
jurisdiction. On the issue of such a certificatel @he giving of evidence in accordance
therewith by the person to whom it refers, no pedkegs before a court of criminal
jurisdiction may be taken or continued against himconnection with such corrupt
practice or any offence connected therewith. Suckrtficate may be granted upon the
request of the Commission, or without such a relgwegnever the necessity so to do is
otherwise brought to the notice of the Attorney &ah

355. In terms of the Constitution, in the exercise of hbwers to institute, undertake and
discontinue criminal proceedings and of any othewgrs conferred on him by any law
which authorise him to exercise that power in mdividual judgment, the Attorney
General shall not be subject to the direction ortia of any other person or authority.

Magistrates and Courts of Magistrates

356. Magistrates are vested with the authority to camy judicial investigations into the
suspected commission of criminal offences where@rnaigal inquiry is necessary, i.e. in
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respect of criminal offences liable to the punishief imprisonment exceeding six
months. The judicial investigation they carry auteferred to am genereand is normally
resorted to whenever there are material tracen offance which need to be preserved for
the purpose of any future prosecution. At the ehdhe investigation, the Magistrate
draws up a proces verbal and sends it to the Adto@eneral, unless criminal proceedings
with respect to the offence investigated have diydaeen instituted, in which case the
proces verbal is referred directly to the relevamirt.

357. The Courts of Magistrates also carry out judicieg-prial investigations as courts of
committal with respect to persons charged withimioal offence triable on indictment,
and they have to determine whether there are @rifigrounds to commit the person
charged before them for a trial on indictment.

The Public Service Commission

358. The Public Service Commission is a commission distednl by the Constitution. Its
members are appointed by the President actingcordance with the advice of the Prime
Minister given after he has consulted the Leadethef Opposition. Once appointed,
members of the Commission may only be removedrability to discharge the functions
of their office or for misbehaviour. The power \agbtin the Prime Minister to make
appointments to public offices or to remove, ancexercise disciplinary control over,
persons holding or acting in any such office mwesekercised on the recommendation of
this Commission. The Prime Minister may, howeveaia acting on the recommendation
of the said Commission, delegate in writing anythe powers mentioned to such public
officer or authority specified in the instrumentd#legation. The aforesaid does not apply
to the Attorney General, Permanent Secretarieseay to Cabinet, judges, magistrates,
the Auditor General, Ambassadors, High Commissgneor other principal
representatives of Malta in any other country.

The Employment Commission

359. This is in effect a tribunal consisting of a chaamand four other members, all
appointed by the President. In appointing the chair, the President acts in accordance
with the advice of the Prime Minister given aftemsultation with the Leader of the
Opposition. In appointing two of the other membéng, President acts in accordance with
the advice of the Prime Minister, while in appangtithe remaining two other members he
acts in accordance with the advice of the Lead¢h®fOpposition. Members may only be
removed for inability to discharge the functiontbeir office or for misbehaviour. The
function of the Commission is to ensure that, ispext of employment, no distinction,
exclusion or preference that is not justifiableaimiemocratic society is made or given in
favour or against any person by reason of his ipalitopinions. Persons alleging such
distinction, exclusion or preference may applyne Commission for redress.

The Ombudsman

360. The Ombudsman is an officer of Parliament also kn@ag the Commissioner for
Administrative Investigations. He is appointed by tPresident who acts in accordance
with a resolution of the House of RepresentativeEiwmust be supported by a two-thirds
majority. He may be removed or suspended from efby the President only upon an
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address from the House of Representatives suppbsted two-thirds majority on the
ground of proved inability to perform the functiooishis office or proved misbehaviour.

361. The Ombudsman has the function to investigate atigrataken by or on behalf of the
Government or other authority, body or person tomithe Ombudsman Act applies. The
said Act of Parliament applies to:

- the Government, including any government depantnoe other authority of the

Government, any Minister or Parliamentary Secretany public officer and any
member or servant of an authority as aforesaid;

- any statutory body, and any partnership or ottoely in which the Government or
any one or more of the said bodies aforesaid or @mgbination thereof has a
controlling interest or over which it has effectigentrol, including any director,

member, manager or other officer of such body eteaship or of its controlling

body; and

- local councils and any committee thereof, mayemjncillors and members of
staff of all local councils.

362. The said Act does not apply to the President, tbesd of Representatives, the Cabinet,
the Judiciary, any Tribunal constituted by or undery law, the Commission for the
Administration of Justice, the Electoral Commissitiee Malta Broadcasting Authority,
the Employment Commission, the Permanent Commissigainst Corruption, the
Commission for the Investigation of Injustices, d@hd Attorney General in the exercise of
his powers to institute, undertake and discontictminal proceedings and of any other
powers conferred on him by any law in terms whiatharise him to exercise that power
in his individual judgment. The Act also does npplg to any Counsel or Legal Adviser
to the Government acting in such a capacity, thdithu General in the exercise of his
auditing functions, and the Armed Forces of Malkaept in respect of appointments,
promotion, pay and pension rights of officers andnnof the Force and the Security
Service. With respect to the Public Service Comimisand the Armed Forces of Malta,
the complainant must first show that all other axesnof redress have been exhausted.

363. The Ombudsman may conduct investigations eithehisnown initiative or on the
written complaint of any person having an intergkbd claims to have been aggrieved by
any administrative action. If, during or after anyestigation, the Ombudsman is of the
opinion that there is substantial evidence of daggiicant breach of duty or misconduct
on the part of any officer or employee of any dépant, organisation or local council, he
is required to refer the matter to the approprii¢hority, including the Police. The
Ombudsman reports to the Minister concerned and atsyreport to the Prime Minister
and to the House of Representatives. The Ombudsaisarannually or as frequently as he
may deem expedient reports to the House of Repasass on the performance of his
functions.

The Director of Contracts and the General and Sbé&sintracts Committees

364. The Director of Contracts is responsible for thening of the Department of Contracts
and generally for the administration of the procueat procedures.

365. The above regulations provide that, unless the laigns provide otherwise, the
procurement of all equipment, stores, works andices by Government or any other
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body to which the regulations apply, shall be mbgeontract after a call for tenders in
accordance with the regulations. The regulationside that the call for tender procedure
may be dispensed with in certain specified circamsts depending on the value
involved, but where the value exceeds 50,000 Elueo & public call for tender is to be
issued by the Director.

366. The General Contracts Committee is a committee bksit@d under the above
regulations, whose members are appointed by tmeePMinister for a period of not more
than three years subject to reappointment. Membwmayg be removed by the Prime
Minister where he is satisfied that there has lmeelear case of misbehaviour or inability
to perform his functions or where circumstancestexhich would disqualify the member.

367. Special Contracts Committees are appointed by tiraePMinister under the above
regulations where he determines that the adjudicatf tenders for the award of a
particular contract requires special expertiselJsskr other input. The members of such
committees are appointed for the duration of thjadidation process of the particular call
for tenders until a letter of acceptance of tendeissued or the Director of Contracts
declares that the award of the contract is notgytorbe proceeded with, in which case the
Director shall, in his declaration, state the r@asoreasons why.

368. The Contracts Committees have the function to afises Director of Contracts in the
execution of his duties in accordance with the ab@gulations. In the discharge of their
functions the Contracts Committees are regulatedth®y provisions of the above
regulations generally and, in particular, by thevmsions of the Sixth Schedule thereto.
The said Schedule provides, inter alia, that that@ots Committees shall advise on all
matters relating to public contracts as well agpahlic procurement of materials, works
and services, evaluate tenders submitted as wedlpasts and recommendations made by
the respective departments and public organisatiensuring that the best value for
money at the lowest possible cost is attained,rtepty irregularities that may be brought
to its notice or that may be detected in the tandgprocess and make recommendations
thereon to the Minister concerned, deal with mategnich, according to the contract, have
to be referred to the committees and hear and rdeterdisputes arising out of public
contracts, formally investigate complaints concegnpublic contracts and procurements
and make recommendations thereon.

369. The Director may, at his discretion, accept or aejthe recommendations of the
majority of members of the Contracts Committee auay refer the matter for the decision
of the Minister responsible for Finance and shall b when he disagrees with the
majority of the members of a Special Contracts Cdtem The Director’s referral to the
Minister shall be in writing and the Minister’'s dgion thereon must also be given in
writing.

The Public Accounts Committee of the House of Regm&atives

370. The Public Accounts Committee is a Parliamentarynrogitee of the House of
Representatives, which consists of not more thaersemembers chosen in such a manner
as to fairly represent the House in general and ptaportion of Government and
Opposition members in particular. One of the memmamMminated by the Leader of the
Opposition and so designated by him after consottawith the Leader of the House is
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appointed Chairman of the Committee.

371. This Committee has the power to inquire into mattezlating to public accounts
referred to it by the House, a Minister or the Diocg of Audit; to inquire into expenditure
under supplementary estimates or expenditures dedppropriation; to examine the
accounts of statutory authorities, including patadtorganisations, whose accounts are
presented to Parliament; to request the DirectoAwdit to submit memoranda on any
matter where a request for such submission is nbgdat least three members of the
Committee; to consider memoranda submitted by tinecdr at its request or on his own
initiative; to examine reports and related docurmentide by the Director of Audit; to
report to the House on any accounts, reports aurdeats referred to above; and to report
to the House on any change that it considers desira the form of the accounts, on the
manner in which they are kept, on revenue or exjpemrdor the control of money.

The National Audit Office

372. The National Audit Office consists of the Auditoeeral, who is the head of the office,
the Deputy Auditor General and other officers appaad by the Auditor General as he may
deem necessary to assist him in the proper diseh&rbis office. The Auditor General is
an officer of the House of Representatives andpgomted for a period of five years,
subject to being re-appointed for a further fivangeby the President acting in accordance
with a resolution of the House supported by a nigjaf at least two-thirds. The Auditor
General may only be removed in the same circumetaand in the same manner as the
Ombudsman.

373. The Auditor General is an office under the Consttuand has the function of auditing
the accounts of all departments and offices of Gmernment of Malta, including the
office of the Public Service Commission, the offioé the Clerk of the House of
Representatives and of all Superior and Inferiour@oof Malta and such other public
authorities or other bodies administering, holding,using funds belonging directly or
indirectly to the Government of Malta as may bespribed by or under any law. The
Auditor General reports annually to the House gbriesentatives and, for that purpose the
Auditor General or any person authorised by himldteve access to all books, records,
returns and other documents relating to those adtsotlihe Auditor General is assisted by
the Deputy Auditor General, which is also an officeler the Constitution.

The Internal Audit and Investigations Board

374. The Internal Audit and Investigations Board (lIAlB)appointed on the authority of the
Prime Minister and is authorised to direct and feiguthe Government Internal Audit and
Financial Investigative Function. Its purpose is dstablish policies, procedures and
practices that enable an effective internal audit dinancial investigation within
Government, while ensuring continuing communicatiaith internal and external
auditors, Permanent Secretaries and other serfigratsf within the public service. It is
responsible, inter alia, for monitoring the Goveamtis financial and other reporting
processes and internal control systems, requetitidnternal Audit and Investigations
Directorate to carry out specific audits and inigadtons as it deems necessary, and
considering and approving major changes to Govenhinéernal audit policies, practices
and procedures.
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The Internal Audit and Investigations Directorate

375. This directorate is established under the respditgibf the Director Internal Audit and
Investigations and derives its authority from téB. It is assigned responsibility for the
conduct of the Government internal audit and fimaniovestigations function. As such,
its task is to examine and evaluate Governmentiaesi, including the conduct of
financial investigations into suspected cases shmnagement and fraud. The Directorate
is independent of the activities it audits. Theddtorate reports upon the results of its
work to the Permanent Secretary in question anegtired, to the 1AIB. It also reports to
the IAIB throughout the year.

(b) Observationson the implementation of the article

376. Investigating corruption offences are led by theritamic Crime Division of the Police.
Other bodies also have a role to play with the stigation of corruption and these
include, inter alia, the Permanent Commission Asfalorruption, the Attorney General,
Magistrates and Courts of Magistrates, and the Qisrnan.

377. It was explained that, whilst the police remain thain player in the investigation of
corruption offences, as noted above, other bodresdadicated to the fight against
corruption in Malta, and proceedings can be coretutty any other entities even when
police investigations or prosecutions are ongoihmyever, it is only the Police which can
initiate a prosecution, and thus other entities nrapose disciplinary/administrative
sanctions only.

378. The reviewers note with compliment that variogsrecies are provided with preventive,
detective and repressive powers so as to ensureption is not tolerated. However, with
the information provided during the country vidite reviewers query whether sufficient
financial and human resources are provided in dai to the Permanent Commission
Against Corruption and would like to suggest thadltsl continue to dedicate resources to
the investigation and prosecution services.

379.The reviewing experts would like to recommend tN&lta clarify the role of the
Permanent Commission Against Corruption and its pmtency to receive public
complaints and necessary awareness raising okigseace. In this regard, civil society
confirmed that the existence of the Commissionoiswell known including their ability
to receive complaints, and that there is a causecasfcern over delay in their
investigations.

380.In this context, Malta should conduct an assessifeitd current bodies involved in the
fight against corruption in view of clarifying raeand responsibilities and harmonizing
functions, in particular to ensure the existenceoné or more bodies equipped with
sufficient independence, resources and staff (diofy investigative skills) to effectively
combat corruption. Attention should also be paidpteventive aspects such as anti-
corruption education and awareness raising amohljcpafficials and the general public.
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Article 37.Cooperationwith law enforcementauthorities

Paragraph 1 of article 37

1. Each State Party shall take appropriate meastwesncourage persons who participate or who
have participated in the commission of an offerstatdished in accordance with this Convention
to supply information useful to competent authesitfor investigative and evidentiary purposes
and to provide factual, specific help to competaathorities that may contribute to depriving
offenders of the proceeds of crime and to recogesirch proceeds.

(@) Summary of information relevant to reviewing the implementation of the article

381. Not simply relating to corruption but to all offeescin general, the procedural provisions
ensure that evidence is preserved and all mearesseny are employed to investigate,
combat and prosecute crime.

382. Whilst the Police may retain anonymity of an infemnin any eventual prosecution, the
Police may inform the Court that the person accumdped other investigations and thus,
this may be reflected in the sentence should thte marson file a guilty plea. In general,
officers in other authorities are eager to asgisiny investigation conducted by the Police.
It is envisaged that the Whistleblower Act will fioer strengthen investigations and
prosecutions and the Act contains measures alslicalplje to cooperating offenders in
article 5, subatrticle 3 (i-ii):

(i) the prosecution declares in the records ofgheceedings that the accused has
disclosed an improper practice which constitutesriminal offence liable to a
punishment of imprisonment of more than one yearchkvhas helped the police to
apprehend the person or persons who committechtdesminal offence; or

(ii) the whistleblower proves to the satisfactidnttee court that his whistleblowing
report has so helped the police, the punishmergdoh crime shall be diminished as
regards imprisonment by one or two degrees anégards any pecuniary penalty
by one-third or one-half:

Provided that the court may, if it considers thHa¢ tircumstances of the case so
merit, after hearing all the evidence and aftervating the whistleblower either
further reduce the punishment or exempt the winkilger from punishment
completely:

Provided further that when it applies the aboverismto exempt the whistleblower
from punishment completely the court shall makesport to the President of the
Republic stating the reasons for its action andl exaressly refer to the provisions
of this article in its report.

383. Malta does not have a system of plea bargainingvever, sentence bargaining
applies to all offences before the Superior Counis, not before the Magistrates’
Courts.

(b)  Observations on the implementation of the artile

384. Malta has taken steps to encourage the cooperatioparticipating offenders, as
described further in the next two provisions unasrew.
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Paragraph 2 of article 37

2. Each State Party shall consider providing foe fossibility, in appropriate cases, of mitigating
punishment of an accused person who provides suiitaooperation in the investigation or
prosecution of an offence established in accordanmitte this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

385. Malta referred to Article 21 of the Criminal Code.

Criminal Code

21. Saving the provisions of article 492, the cowmdy, for special and exceptional
reasons to be expressly stated in detail in thésideg apply in its discretion any lesser
punishment which it deems adequate, notwithstanthiagg a minimum punishment is
prescribed in the article contemplating the paléiceoffence or under the provisions of
article 20, saving the provisions of article 7.

(b) Observations on the implementation of the artile

386. Article 21 of the Criminal Code allows for mitigdatepunishment in “special and
exceptional” cases. In explaining the discretiortha court and the mitigation measures
that can be taken, Maltese officials explainedftilewing.

A court, after hearing police testify as to whetliee person charged before it actively
cooperated with the police and perhaps also redealker acts of corruption (or other
offences), or taking into account the filing of ailty plea at an early stage of the
proceedings, the character of the person chargetlath other factors which may have a
bearing on specific cases (these can be variousnahdubject to definition, e.g. age,
motivation, repentance, etc), is empowered to thleinto consideration when delivering
sentence. It can either go below the minimum tlokeslor give a punishment which is
closer to the minimum.

387. The reviewers note that while the discretion of ttwurt is fully recognized, the
provision allowing the possibility of mitigating pishment needs to be exercised in a
cautious manner so as to avoid potential abuserangion.

388. Article 21 of the Criminal Code further allows fonitigation of punishment in “special
and exceptional” cases. It was explained duringctinntry visit that judges enjoy fairly
broad discretion in determining aggravating andgaiing circumstance at sentencing, and
that they could impose sentences in “special ancemonal” circumstances that go
beyond the statutory minimum. Members of the judiciexplained that in these cases
generally more than one such circumstance wouldl rieebe present. There are no
sentencing guidelines in Malta, but guidance carsdagght from the Court of Criminal
Appeals, as precedent is persuasive but non-bindinghis regard, some officials the
reviewers met with during the country visit expezsshe view that guidelines or common
criteria beyond the “special and exceptional” lewibn could be useful.

389. The observations under paragraph 1 of UNCAC ar80leparticularly on the aspects of
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prevention and deterrence, are reiterated in thmsext.

Paragraph 3 of article 37

3. Each State Party shall consider providing fore tipossibility, in accordance with the
fundamental principles of its domestic law, of dhag immunity from prosecution to a person who
provides substantial cooperation in the investigator prosecution of an offence established in
accordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

390. A Presidential pardon may be granted in terms ¢tk 93 of the Constitution.

391. In February 2013, a Presidential Pardon was gratatégd@eorge Farrugia in relation to
bribery in the acquisition of oil purchases. Asesult, whilst investigations are still
ongoing, seven persons have already been arraigned.

(b) Observations on the implementation of the artile

392. Officials explained that normally the conditionsr fa Presidential pardon are that a
person testifies in particular cases and assisisr abvestigations. It is also possible that
the pardon is granted subject to the person retgrail illicit proceeds and property
derived from crime as well as making compensationinjured parties or the State,
depending on the nature of the crimes in which dx tbeen involved. The pardon may be
in relation to some or all crimes. It is generdhg case that in the event of a breach of any
of the conditions upon which pardon was granted,ardon is forfeited and the person
would be subject to prosecution on all crimes tacWwithe pardon refers.

Paragraph 4 of article 37

4. Protection of such persons shall be, mutatisamdis, as provided for in article 32 of this
Convention.

(@) Summary of information relevant to reviewing the implementation of the article

393. The protections for witnesses and experts descriveter UNCAC article 32 apply
equally to cooperating offenders.

(b) Observations on the implementation of the artie

394. It was explained that protections are normally iade to cooperating defendants only if
they are formally witnesses during the trial. Msétefficials reported that it is difficult to
envisage a pardon being given to a person whoneillbe a witness in a trial, since the
testimony of such person is normally so pivotat ithé the determining factor accounting
for the issue of a pardon.
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Paragraph 5 of article 37

5. Where a person referred to in paragraph 1 of thiticle located in one State Party can provide
substantial cooperation to the competent authaeitid another State Party, the States Parties
concerned may consider entering into agreementaregingements, in accordance with their
domestic law, concerning the potential provisiontty other State Party of the treatment set forth
in paragraphs 2 and 3 of this article.

(@) Summary of information relevant to reviewing the implementation of the article

395. Malta has not yet entered into such agreementsvbutd consider them on a case by
case basis, unless existing treaties and arrangsmalkeeady make provision for this.

(b) Observations on the implementation of the artie

396. The reviewers note with compliment that Malta wibnsider entering into such
agreements if existing treaties and arrangemeata@ravailable.

Article 38.Cooperation betweennational authorities

Each State Party shall take such measures as magtessary to encourage, in accordance with
its domestic law, cooperation between, on the @ralhits public authorities, as well as its public

officials, and, on the other hand, its authoritiessponsible for investigating and prosecuting
criminal offences. Such cooperation may include:

(a) Informing the latter authorities, on their ovimitiative, where there are reasonable grounds to
believe that any of the offences established iromance with articles 15, 21 and 23 of this
Convention has been committed; or

(b) Providing, upon request, to the latter authiestall necessary information.

(@) Summary of information relevant to reviewing the implementation of the article

397. Malta explained that, given the small size of Maltal the close relationship between
the investigative authorities, cooperation takes@las a matter of course. Although some
memoranda of understanding (MOUSs) between releaatitorities do exist, this is not a
requirement for cooperation, unless confidentiébnmation is being divulged. Since the
Police can obtain information by law as part of jislice powers (e.g., requests for
information) or following warrants issued by a Cioor Magistrate, there is no difficulty in
obtaining such information.

398. Further, as mentioned above, when a Head of Depattrsuspects that conduct
tantamount to an offence has occurred, the matteaferred to the Attorney General so a
decision is taken as to whether the person shaule disciplinary or criminal proceedings.

399. There are numerous examples of such referrals whioWever, are not in relation to
offences covered by the Convention. Invariablysuich instances where evidence clearly
shows that a crime has been committed, the Polieeinamediately brought in or the
matter referred to one of the specialised instingicited above.
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400. Regarding the exchange of personnel among ageaa@sGovernment departments,
Malta explained that IAID, Customs and VAT persdnmgularly communicate with the
Police on matters within their remit or seek advikken the Attorney General’'s Office.
Thus, there is constant cooperation, which is aliethe small size of Malta and the fact
that the personnel engaged in this line of workvkeach other on a personal basis, which
facilitates matters greatly.

401. The Financial Intelligence Analysis Unit of MaltalAU), pursuant to article 14 of the
Prevention of Money Laundering Act, is further resgible for the collection, processing,
analysis and dissemination of information with ewito combating money laundering and
funding of terrorism and is tasked, in particular,send suspicious transaction reports
(STRs) to the Commissioner of Police for furtherestigation “if having considered the
suspicious transaction report, the Unit also hasaeable grounds to suspect that the
transaction is suspicious and could involve moemtering or funding of terrorism”.

402. Article 24(4) of the Prevention of Money LaunderiAgt further provides that “(4)
The police liaison officer shall assist the Unit the analysis and processing of
suspicious transaction reports and of informatind entelligence data collected by the
Unit in the exercise of its functions and shall iadwhe Unit on investigative techniques
and on all law enforcement issues.”

(b) Observations on the implementation of the artie

403. The authorities of Malta provided examples of coapen between heads of
departments and the Attorney General on suspi@bosrruption.

404. The reviewers note that some agreements or progledurangements are also in place
between various agencies, in the form of MOUs. Mwoeg, the police can obtain
information from public officials by law upon recgte

405. Reference is also made to the information incluishethe observations under UNCAC
article 36 above regarding parallel investigationprosecutions.

406. During the country visit it was also clarified thahile failing to report corruption it is
not an offence as such, the more senior the dffiti@ higher the expectation and
obligation to report. Also, failure to report cgption can be ground for disciplinary
actions. According to the Disciplinary Proceduoésthe Public Service Commission
Regulations’ Article 5 (1) and (2):

(1) An officer shall report to the Head of Departthany misconduct or breach of
discipline committed by an officer of whom he isdnarge immediately the offence
becomes known to him, and in no case later thanviierking days after he becomes
aware of the offence...

(2) An officer against whom a serious offence untlese regulations has been
committed (the victim) shall be entitled to fild@mal complaint in writing with his
Head of Department not later than six months froendate when the alleged offence
is committed. The Head of Department shall decidestiver or not to initiate
disciplinary proceedings in terms of these regaieti against the officer against
whom the complaint is made, after carrying out éipgiinary investigation which is
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to be concluded not later than fifteen working ddy@m when the Head of
Department receives the written complaint...

407. While the above-cited regulations concern one pubfficial reporting on another
public official, there is not as yet any provisi@garding members of the public reporting
on public officials. Although nothing prevents amiger of public from filing a complaint
before the Permanent Commission Against Corruptitbare is no specific provision
outlining steps to be taken to this end. It wadarpd that this was under consideration.

Article 39.Cooperation betweennational authorities and the private sector

Paragraph 1 of article 39

1. Each State Party shall take such measures ashmayecessary to encourage, in accordance
with its domestic law, cooperation between natidnakstigating and prosecuting authorities and
entities of the private sector, in particular fir@al institutions, relating to matters involvingeth
commission of offences established in accordanttethis Convention.

(@) Summary of information relevant to reviewing the implementation of the article

408. Entities in the private sector, in particular fical institutions, cooperate regularly with
the Police. There is no specific legislation oblgithis cooperation, although the Malta
Financial Services Authority Act provides that istigative measures may be taken when
offences are suspected (articles 17A-B).

Malta Financial Services Authority Act:
http://www.justiceservices.gov.mt/DownloadDocumaspx?app=lom&itemid=8804&I=1

409. Subject persons in covered private sector entitissluding banks and financial
institutions, are also required to send suspictoarssaction reports to the FIAU, pursuant
to the Prevention of Money Laundering Act and thevention of Money Laundering and
Funding of Terrorism Regulations.

(b) Observations on the implementation of the artile

410. Malta has taken steps to encourage private sectbties to cooperate with law
enforcement authorities and explained that privsdetor entities do, in fact, regularly
cooperate with the Police. It is also noted thateurthe Malta Financial Services Authority
Act, investigative measures may be taken when offerare suspected.

411. Apart from the FIAU, there were few examples preddduring the country visit of
specific cooperation or outreach to the private@ealthough the Permanent Commission
Against Corruption noted that it would be usefuktdhance such awareness raising.

412. During 2012, the FIAU provided general training te fundamentals of AML/CFT
measures and the contents of the FIAU ImplemerRirmgedures in four separate training
sessions spread over six afternoon sessions ovee@month period. In total, the FIAU
trained over 300 participants. Furthermore, pregems were made by the FIAU during a
number of other events organized by other entitnediding the private sector.

Page 109 of 202



Paragraph 2 of article 39

2. Each State Party shall consider encouragingnigionals and other persons with a habitual
residence in its territory to report to the natidnavestigating and prosecuting authorities the
commission of an offence established in accordavittethis Convention.

(@) Summary of information relevant to reviewing the implementation of the article

413. Malta imposes no obligation on citizens or residdntreport corruption, unless one is
dealing with subject persons under the Preventiddamey Laundering Regulations.

(b) Observations on the implementation of the artile

414. 1t is noted that the Whistleblower Protection At likely to provide additional
incentives to encourage the public reporting ofwation.

Article 40.Bank secrecy

Each State Party shall ensure that, in the caselahestic criminal investigations of offences
established in accordance with this Conventionreghare appropriate mechanisms available
within its domestic legal system to overcome olbssabat may arise out of the application of bank
secrecy laws.

(@) Summary of information relevant to reviewing the implementation of the article

415. The Investigation Order, which is aimed to tracgeés of all kinds pertaining to a person
suspected of a criminal offence or of money lauimggroverrides all bank secrecy, as
described above under UNCAC article 31(1)(a).

416. Article 4 of the Prevention of Money Laundering Aethich is applicable to all criminal
offences carrying a punishment of over one yearisopment, further provides as follows
(emphasis added):

Prevention of Money Laundering Act

4. (1) Where, upon information received, the AteyrGeneral has reasonable cause to
suspect that a person (hereinafter referred tothss Suspect”) is guilty of the offence
mentioned in article 3, he may apply to the CrirhiG@aurt for an order (hereinafter
referred to as an "investigation order") that aspar(including a body or association of
persons, whether corporate or unincorporate) nameabe order who appears to be in
possession of particular material or material @agticular description which is likely to
be of substantial value (whether by itself or tbgetwith other material) to the
investigation of, or in connection with, the sudpeball produce or grant access to such
material to the person or persons indicated inditer; and the person or persons so
indicated shall, by virtue of the investigation erdhave the power to enter any house,
building or other enclosure for the purpose of sleiaig for such material.

(3) An investigation order -
(a) shall not confer any right to production ofc@gs to, or search for communications
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between an advocate or legal procurator and hemtgland between a clergyman and a
person making a confession to him, which wouldeigal proceedings be protected from
disclosure by article 642(1) of the Criminal Codehy article 588(1) of the Code of
Organization and Civil Procedure;

(b) shall, without prejudice to the provisions dietforegoing paragraph, have effect
notwithstanding any obligation as to secrecy orepttestriction upon the disclosure of
information imposed by any law or otherwise; and

(c) may be made in relation to material in the pes®n of any government department.
(4) Where the material to which an application unslebarticle (1) relates consists of
information contained in a computer, the invest@abrder shall have effect as an order
to produce the material or give access to suchriabte a form in which it can be taken
away and in which it is visible and legible.

(5) Any person who, having been ordered to prodocgrant access to material as
provided in subarticle (1) shall, without lawfulasse (the proof whereof shall lie on him)
wilfully fail or refuse to comply with such invegaition order, or who shall wilfully hinder
or obstruct any search for such material, shallgbdty of an offence and shall, on
conviction, be liable to a fine (multa) not excewgleleven thousand and six hundred and
forty-six euro and eighty-seven cents (11,646.87)ooimprisonment no not exceeding
twelve months, or to both such fine and imprisontnen

417. Moreover article 257 of the Criminal Code provides:

Criminal Code

257. If any person, who by reason of his callingof@ssion or office, becomes the
depositary of any secret confided in him, shallcegt when compelled by law to give
information to a public authority, disclose suclkrseg he shall on conviction be liable to a
fine (multa) not exceeding forty-six thousand amne fhundred and eighty-seven euro and
forty-seven cents (46,587.47) or to imprisonmemntadderm not exceeding two years or to
both such fine and imprisonment:

Provided that, notwithstanding the provisions of ather law, it shall be a defence to show
that the disclosure was made to a competent puaiibority in Malta or outside Malta
investigating any act or omission committed in Mahd which constitutes, or if committed
outside Malta would in corresponding circumstarmmsstitute -

(a) any of the offences referred to in article 2&4g1) of the Dangerous Drugs Ordinance;
or

(b) any of the offences referred to in article 1PD#a)(1) of the Medical and Kindred
Professions Ordinance; or

(c) any offence of money laundering within the megnof the Prevention of Money
Laundering Act:

Provided further that the provisions of the firsbyaso of this article shall not apply to a
person who is a member of the legal or the megicEkssion.

(b) Observations on the implementation of the artile
418. The reviewers note that investigation orders, idshg the criminal court, for asset

tracing in cases of suspected criminal or moneydaung offences override all bank
secrecy restrictions.

419. Malta appears to address bank secrecy restrictiofise with the Convention. Case
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examples were provided during the country visit kehleank and financial records were
routinely obtained by the Maltese investigativehawities.

Article 41.Criminal record

Each State Party may adopt such legislative or otheasures as may be necessary to take into
consideration, under such terms as and for the psepthat it deems appropriate, any previous
conviction in another State of an alleged offenfterthe purpose of using such information in
criminal proceedings relating to an offence estsiindid in accordance with this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

420. This is addressed through article 49 of the CrilnGade.

Criminal Code

49. A person is deemed to be a recidivist, if, raffteing sentenced for any offence by a
judgment which has become absolute, he commithianoffence:

Provided that the court may, in determining theiglument, take into account a judgment
delivered by a foreign court which has become alteol

421. A recidivist is a person who has been previousintbguilty of an offence. Art 50 of the
Criminal Code provides:

Criminal Code

50. Where a person sentenced for a crime shalhirwtien years from the date of the
expiration or remission of the punishment, if teert of such punishment be over five years,
or within five years, in all other cases, commibter crime, he may be sentenced to a
punishment higher by one degree than the punishestablished for such other crime.

(b) Observations on the implementation of the artie

422. The article under review is legislatively implemexhin article 49 of the Criminal Code,
which empowers a court to take into account a fudgment delivered by a foreign court.

Article 42.Jurisdiction

Paragraph 1 of article 42

1. Each State Party shall adopt such measures asbmanecessary to establish its jurisdiction
over the offences established in accordance withGobnvention when:

(a) The offence is committed in the territory cfttBtate Party; or
(b) The offence is committed on board a vessel ithélying the flag of that State Party or an

aircraft that is registered under the laws of th@tate Party at the time that the offence is
committed.

(@) Summary of information relevant to reviewing the implementation of the article
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423. Malta referred to the following measures.

Criminal Code

121C. Without prejudice to the provisions of agiél, the Maltese courts shall also have
jurisdiction over the offences laid down in thisditle where:
(a) only part of the action giving execution to tfeence took place in Malta; ...

5. (1) Saving any other special provision of thisd€ or of any other law conferring
jurisdiction upon the courts in Malta to try offeas; a criminal action may be prosecuted
in Malta -

(a) against any person who commits an offence iftdylar on the sea in any place
within the territorial jurisdiction of Malta;

(b) against any person who commits an offence erséa beyond such limits on board
any ship or vessel belonging to Malta;

(c) against any person who commits an offence @rcany aircraft while it is within
the air space of Malta or on board any aircrafobging to Malta wherever it may be;

For the purposes of this paragraph the expressiorspace” means the air space above
the land areas and territorial waters of Malta,; ...

(2) For the purposes of subarticle (1)(b) and #c3hip or vessel or an aircraft shall be
deemed to belong to Malta if it is registered inltdar, if it is not registered anywhere,
is owned wholly by persons habitually resident iraltd or by bodies corporate
established under and subject to the laws of Madi having their principal place of
business in Malta.

(b) Observations on the implementation of the artie
424. Article 121C of the criminal code provides for tarial jurisdiction and jurisdiction on

Maltese ships or vessels, as well as aboard Mattesees. The paragraph under review is
legislatively implemented.

Subparagraph 2 (a) of article 42

2. Subject to article 4 of this Convention, a SRa#ety may also establish its jurisdiction over any
such offence when:

(a) The offence is committed against a nationdhaf State Party; or
(@) Summary of information relevant to reviewing the implementation of the article

425. Malta indicated that this provision has not beeplemented. Since this is a facultative
provision, the issue is under consideration.

(b) Observations on the implementation of the artile

426. The passive nationality principle has not beenbdistaed, although the provision is
under consideration.
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Subparagraph 2 (b) of article 42

2. Subject to article 4 of this Convention, a SR&ety may also establish its jurisdiction over any
such offence when:

(b) The offence is committed by a national of Biatte Party or a stateless person who has his or
her habitual residence in its territory; or

(@) Summary of information relevant to reviewing the implementation of the article

427. Malta referred to the following measure.

Criminal Code

121C. Without prejudice to the provisions of adiél, the Maltese courts shall also have
jurisdiction over the offences laid down in thidditle where: ...

(b) the offender is a Maltese national or permamesident in Malta, a public officer or
servant of Malta or a member of the House of Reqmiagives or of a Local Council; or

(b) Observations on the implementation of the artie

428. The active nationality principle is legislativelystablished. However, it was
explained that Stateless persons are not permags&dents in terms of Article 7 of the
Immigration Act and hence do not fall under thitegary. However, if a stateless person
commits a crime in Malta that would, in any caseshbject to Maltese jurisdiction.

Subparagraph 2 (c) of article 42

2. Subject to article 4 of this Convention, a SRa#ety may also establish its jurisdiction over any
such offence when:

(c) The offence is one of those established inrdarwe with article 23, paragraph 1 (b) (i), of
this Convention and is committed outside its ternyitwith a view to the commission of an offence

established in accordance with article 23, paradra) (i) or (ii) or (b) (i), of this Convention
within its territory; or

(@) Summary of information relevant to reviewing the implementation of the article
429. Money laundering needs to have been committed ittaMar Maltese courts to have

jurisdiction, although the predicate offence neetl lmave occurred in Malta, according
to article 2 of the Prevention of Money Launderi.

Prevention of Money Laundering Act

"criminal activity" means any activity, wheneverwherever carried out, which, under
the law of Malta or any other law, amounts to: ...

(b) one of the offences listed in the Second Scleeduthis Act;

430. The following additional measures (cited under UNCArticle 23(1)(b)(ii)) are
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referred to.

Prevention of Money Laundering Act

2. (1) In this Act, unless the context otherwisguiees - ...

“money laundering” means - ...

(v) attempting any of the matters or activitiesided in the above foregoing sub-
paragraphs (i), (i), (iii) and (iv) within the meiag of article 41 of the Criminal Code;

(vi) acting as an accomplice within the meaningadicle 42 of the Criminal Code in
respect of any of the matters or activities defimethe above foregoing sub-paragraphs

(i), (i), (iii), (iv) and (v);
Criminal Code (Conspiracy)

48A. (1) Whosoever in Malta conspires with one arrenpersons in Malta or outside
Malta for the purpose of committing any crime in IMaliable to the punishment of
imprisonment, not being a crime in Malta underfess Act,

shall be guilty of the offence of conspiracy to eointhat offence.

(b) Observations on the implementation of the artie

431. The provision under review deals with preparatarg &0 money laundering, or acts
of participation, committed outside Malta, whichpapr to be largely covered in article
2(1)(vi) when read together with the definition“ofiminal activity” in the Act.

432. Conspiracy to money laundering, if committed partlyMalta, is covered under
article 48A of the Criminal Code. The Maria Abe@armel Vella Bonavita case was
referred to as a case in point.

Subparagraph 2 (d) of article 42

2. Subject to article 4 of this Convention, a SR&ety may also establish its jurisdiction over any
such offence when:

(d) The offence is committed against the StateyPart
(@) Summary of information relevant to reviewing the implementation of the article

433. Malta referred to the following provision.
Criminal Code

121C. Without prejudice to the provisions of agiél, the Maltese courts shall also have
jurisdiction over the offences laid down in thisditle where:

(a) only part of the action giving execution to tfeence took place in Malta; or

(b) the offender is a Maltese national or permamesident in Malta, a public officer or
servant of Malta or a member of the House of Regmtagives or of a Local Council; or

(c) the offence involves a public officer or servahMalta or is a member of the House of
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Representatives or of a Local Council; or

(d) the offence involves any of those persons t@mmwireference is made in article
121(4)(b), (c) or (d) and that person is at theeséime a citizen or permanent resident in
Malta within the meaning of article 5(1)(d).

(b) Observations on the implementation of the artie

434. Maltese officials explained that the State protecprinciple would be encompassed
by the foregoing jurisdictional provisions citedjciuding article 5. However, the
reviewers did not see the relevance of the citeavipion to the State protection
principle. In any case, Maltese officials reportkdt this is a facultative provision and
hence Malta cannot be said to be in breach.

Paragraph 3 of article 42

3. For the purposes of article 44 of this Convemtieach State Party shall take such measures asmay
necessary to establish its jurisdiction over thfefes established in accordance with this Coneanti
when the alleged offender is present in its teryitand it does not extradite such person solelythan
ground that he or she is one of its nationals.

(@) Summary of information relevant to reviewing the implementation of the article

435. Malta cited article 5(1)(h) of the Criminal Code.

Criminal Code

5. (1) Saving any other special provision of thisd€ or of any other law conferring
jurisdiction upon the courts in Malta to try offas; a criminal action may be
prosecuted in Malta — ...

(h) against any person in respect of whom an aityhtwr proceed, or an order for his
return, following a request by a country for hidragition from Malta, is not issued or
made by the Minister responsible for justice on ¢gneund that the said person is a
Maltese citizen or that the offence for which hesurn was requested is subject to the
death penalty in the country which made the requeatn if there is no provision
according to the laws of Malta other than the pmeggovision in virtue of which the
criminal action may be prosecuted in Malta agatinat person;

(b) Observations on the implementation of the artie

436. The provision is legislatively implemented in ali&(1)(h) of the Criminal Code.

Paragraph 4 of article 42

4. Each State Party may also take such measuresagsbe necessary to establish its jurisdiction over
the offences established in accordance with thisv€ntion when the alleged offender is presentsn it
territory and it does not extradite him or her.

(@) Summary of information relevant to reviewing the implementation of the article
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437. Malta would establish jurisdiction only if the reamsis one of those cited in article
5(1)(h) (quoted above).

(b)  Observationson the implementation of the article

438. Malta has not established jurisdiction under theseumstances, except in cases
where extradition is refused on the grounds thafpérson would be subject to the death
penalty if extradited.

Paragraph 5 of article 42

5. If a State Party exercising its jurisdiction wncparagraph 1 or 2 of this article has been netifj or

has otherwise learned, that any other States Pariee conducting an investigation, prosecution or
judicial proceeding in respect of the same condtlt, competent authorities of those States Parties
shall, as appropriate, consult one another withewto coordinating their actions.

(@) Summary of information relevant to reviewing the implementation of the article

439. Malta indicated that no specific legal provisionniscessary, as this is done as a
matter of good practice

(b)  Observationson the implementation of the article

440. Malta states that this is done as a matter of gp@ttice in accordance with
regulations on conflicts of jurisdiction, in parlar the Prevention and Settlement of
Conflicts of Exercise of Jurisdiction in Criminalrd@eedings Regulations, 2014
regulating possible conflicts between Member StaiEshe Union. However, no
examples of implementation were provided.

441. The provision under review appears to have beasl&iyely implemented, at least
regarding the relationship with other EU Membert&ia

Paragraph 6 of article 42

6. Without prejudice to norms of general internatiblaw, this Convention shall not exclude the eiser
of any criminal jurisdiction established by a St&&rty in accordance with its domestic law.

(@) Summary of information relevant to reviewing the implementation of the article
442. A joint reading of articles 5 and 121C of the Cadearly manifest the instances

when Maltese courts can exercise jurisdiction, witle latter article having most
relevance in this context.

(b)  Observationson the implementation of the article

443. The reviewers are of the view that Malta has im@etad the provision under
review in the form of articles 5 and 121C of then@nal Code.
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Chapter IV. International cooperation

444. Regarding the general principles regulating thati@hship between international law
(treaties, conventions, etc.) and national lavha Maltese legal system, Maltese officials
provided that Malta follows a dualist system inttak treaties need to be transposed into
domestic law, namely the Extradition Act, whichtlh® only legislative instrument that
can be enforced in a court of law. Moreover, unkegeeaty has been implemented into
Maltese law, no ratification is embarked upon.

445. As a general matter concerning the transpositiotrezfty obligations into domestic
law, Maltese officials explained that Maltese auities, and particularly national courts,
interpret the domestic legislation in line withamational treaties, in the same manner as
with European Union Framework decisions, followthg Pupino cadeNo conflict has
arisen to date in the application of existing l&dien, although Maltese authorities
recognized that in principle a conflict could ocdua treaty obligation was not properly
transposed. It was further explained that for str@aty obligations it is not necessary to
enact specific legislation because there are ntradotory provisions of general law. In
this regard, Maltese officials noted that treatsgablish obligations between States and
not between the State and an individual.

446. Against this background, a number of observatiome made regarding the
implementation by Malta of chapter IV of the Contten. In particular, it is noted that for
many UNCAC provisions there is no specific prouwsion Malta's legislation but,
according to Maltese officials, no specific legisla is needed because there is no
contradictory provision in the domestic law, whigbuld, in any case, be interpreted in
line with the Convention. Nonetheless, the reviemeoted under the specific UNCAC
provisions that Malta may wish to consider, in th&erest of greater legal certainty,
especially for consistency in future cases, moearty specifying particular UNCAC
obligations in its domestic legislation or adoptimgidelines or other formalized
procedures to address such obligations.

447. In this context, Malta referred to Article 3 (4) tfe Interpretation Act, Chapter 249,
which provides as follows:
(4)(a) Any reference in any law to "internatiofed™ shall be construed as a reference to
international law interpreted where required in aidance with such international
instruments, if any, to which Malta may from tingetime be a party.
(b) Any reference in any law to Malta’s internatambligations shall be construed as a
reference to the obligations of Malta assumed uirdernational law.

Article 44 Extradition

Paragraph 1

8 C-105/03 Pupino. The case recognizes inter akaptfinciple that national authorities, especialbtional
courts, are under an obligation to interpret natiolaw in conformity with European Union framework
decisions.
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1. This article shall apply to the offences estti®id in accordance with this Convention
where the person who is the subject of the redfoegixtradition is present in the territory of the
requested State Party, provided that the offencemuich extradition is sought is punishable
under the domestic law of both the requesting Ratty and the requested State Party.

(@) Summary of information relevant to reviewing the implementation of the article

448. Malta indicated that Article 8 of the ExtraditiorciAimposes the double criminality
requirement as one of the conditions for extraditmbe granted.

Extradition Act

8.* (1) For the purposes of this Act, an offencewbich a person is accused or has been convicted
in a designated foreign country is an extraditatilence in respect of that country if -

(a) it is an offence in respect of which a fugitigeminal may be returned to that country in
accordance with the arrangement and is punishaideruhat law with imprisonment for a term of
twelve months or a greater punishment; and

(b) the act or omission constituting the offencehar equivalent act or omission, would constitute
an offence against the law of Malta if it took mawithin Malta or, in the case of an extra-
territorial offence, in corresponding circumstanoasside Malta.

449. Malta indicated that issues of dual criminality Badyeen raised in a number of cases,
though none dealing with offences covered by thev@ntion.

450. The following statistics were provided by Malta ewtradition in relation to all
criminal matters, and not only limited to corruptio

2008 2009 2010 2011 2012
Malta as Requesting State 3 0 1 0 4
Malta as Requested State 1 4 2 2 1*

(*case re-activated from 2010)

451. Statistical data available regarding European Ark¥arrants and SIS alerts is as
follows:
2008 2009 2010 2011 2012
Malta as Requesting State 1 7 16 15 12
Malta as Requested State 14 7 12 9 6

452. No requests for extradition have been refused bitaMa date, except in one case
where the request did not satisfy Malta’s legauresments (see below paragraphs 8 and
17 of article 44).

(b) Observations on the implementation of the artile
453. It is noted that Article 8 of the Extradition Achtroduces a minimum penalty

requirement for extradition that is not provided ifo article 44 (1) of the Convention, but
is allowable under paragraph 8 of article 44 of UACC
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Article 44 Extradition

Paragraph 2

2. Notwithstanding the provisions of paragraph 1to$ article, a State Party whose law so
permits may grant the extradition of a person fay af the offences covered by this Convention
that are not punishable under its own domestic law.

(@) Summary of information relevant to reviewing the implementation of the article

454. It is possible for Maltese authorities to extragigrsons for offences of corruption in
the absence of dual criminality in some cases daogrto the Extradition (Designated
Foreign Countries) Order of 7 June 2004, which anmnted the Council Framework
Decision of 13 June 2002 on the European Arrestr&amnd the Surrender Procedures
between Member States of the European Union.

Article 59(2) of the Extradition (Designated Foreign Countries) Order

The conduct constitutes an extraditable offenceelation to the scheduled countfsll EU
countries]if these conditions are satisfied:

(a) the conduct occurs in the scheduled countrynanplart of it occurs in Malta;

(b) a certificate issued by an appropriate authaftthe scheduled country shows that the conduct
is scheduled conduct;

(c) the certificate shows that the conduct is phedide under the law of the scheduled country with
imprisonment or another form of detention for artexf three years or a greater punishment.

It is noted that “corruption” is an offence listed Schedule 2 of this Order under number
7. The above cited provision is without any refeeeno Maltese law and differs from
paragraph (3) of the same Article 59, which prosider the extradition of offences
punishable under the law of the scheduled couniily imprisonment or another form of
detention for a term of twelve months or more (hesvedescribed in that lavonly if “the
conduct would constitute an offence under the l&Malta if it occurred in Malta”.

455. Extradition of persons for offences of corruptiontihe absence of dual criminality is
also possible to Iceland and Norway according toickr 59(2) of the Extradition
(Republic of Iceland and Kingdom of Norway) Order.

(b) Observations on the implementation of the artie
456. Outside the simplified extradition procedures diésct above under the European

Arrest Warrant and Surrender Procedures and fdarideand Norway, dual criminality
remains a requirement in all other cases.

Article 44 Extradition

Paragraph 3

3. If the request for extradition includes sevesaparate offences, at least one of which is
extraditable under this article and some of which aot extraditable by reason of their period of
imprisonment but are related to offences estabfisie accordance with this Convention, the
requested State Party may apply this article atspespect of those offences.
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(@)

Summary of information relevant to reviewing the implementation of the article

457. Malta indicated that this could be possible undeticke 10 (3) and (4) of the

(b)

Extradition Act.

Extradition Act

10. (3) A person shall not be returned under this tA any country, or committed to or kept in
custody for the purposes of such return, unlesgigiom is made by the law of that country, or by
an arrangement made with that country, for secuttiag he will not, unless he has first been
restored or had an opportunity of returning to lslalte dealt with in that country for or in respect
of any offence committed before his return undex Act other than —

(a) the offence in respect of which his return urttlss Act is requested,;

(b) any lesser offence proved by the facts prowefdrie the court of committal; or

(c) any other offence being an extraditable offénaespect of which the Minister may consent to
his being so dealt with.

(4) Any such arrangement as is mentioned in sublart3) may be an arrangement made for the
particular case or an arrangement of a more genatate; and for the purpose of that subsection
a certificate issued by or under the authority feé Minister confirming the existence of an
arrangement with any country and stating its tesimall be conclusive evidence of the matters
contained in that certificate.

Observations on the implementation of the artile

458. In relation to countries belonging to the Coundil Europe, Article 2(2) of the

European Convention on Extradition (1957), whichltsldas ratified, could further be
deemed applicable as a basis on which to implethenprovision under review. As stated
under other provisions below, the said obligatiavuld be strongly adhered to since it is
established by treaty.

European Convention on Extradition, 1957

“If the request for extradition includes severgamate offences each of which is punishable
under the laws of the requesting Party and theestqd Party by deprivation of liberty or
under a detention order, but of which some do ualfillfthe condition with regard to the
amount of punishment which may be awarded, theestqd Party shall also have the right
to grant extradition for the latter offences.”

Article 44 Extradition

Paragraph 4

(@)

4. Each of the offences to which this article agplshall be deemed to be included as an
extraditable offence in any extradition treaty &xig between States Parties. States Parties
undertake to include such offences as extraditalffences in every extradition treaty to be
concluded between them. A State Party whose lapesnuits, in case it uses this Convention as
the basis for extradition, shall not consider arfiyttee offences established in accordance with this
Convention to be a political offence.

Summary of information relevant to reviewing the implementation of the article
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459. Malta indicated that corruption-related offencesrygaa punishment under the
Criminal Code and the Prevention of Money Laundgriact of over one year
imprisonment, and hence they are extraditable.

460. The threshold penalty is also applicable to theeotMembers of the Council of
Europe through Article 2(1) of the European Conienof Extradition.

European Convention of Extradition

2. (1) Extradition shall be granted in respect ffermces punishable under the laws of the
requesting Party and of the requested Party byivdgjan of liberty or under a detention order for
a maximum period of at least one year or by a rmewere penalty. Where a conviction and prison
sentence have occurred or a detention order hasrbaéde in the territory of the requesting Party,
the punishment awarded must have been for a pefiatieast four months.

461. The same threshold penalties are applicable acwprdd Article 2(1) of the
Framework Decision on the European Arrest Warraansposed into Maltese legislation
by Articles 59 and 60 of the Extradition (Desigmhteoreign Countries) Order of 7 June
2004.

462. Malta’s bilateral treaties regulating extraditione afound on the following site:
http://www.justiceservices.gov.mt/LOM.aspx?pageid&hode=chrono&gotolD=276

463. Article 2(1) of the bilateral agreements on extiiadi (with the United States of
America, Egypt, Libya and Tunisia) also states timatoffence shall be an extraditable
offence if it is punishable under the laws of b&tates by deprivation of liberty for a
period of at least one year or by a more severalpen

464. Although Malta does not take the Convention asléigal basis for cooperation with
other States on extradition (as per the depositasjification referenced in the
introduction to this report C.N.276.2008.TREATIEY;9 Article 10(1)(a) of the
Extradition Act nonetheless addresses the polittfahce issue.

Extradition Act

10. (1) A person shall not be returned under thistA any country, or committed to or kept in
custody for the purposes of such return, if it sppeo the Minister or to the court of committal —
(a) that the offence of which that person is acdusewas convicted is an offence of a political
character.

465. Reference is also made to article 32 of the Exi@diAct (quoted under the next
provision under review).

(b) Observations on the implementation of the artile

466. Taking into account both extradition treaties analt®se domestic legislation, as well
as what is provided for in article 44(8) of the UNC, Malta has legislatively
implemented article 44(4) of the UNCAC. No examples implementation were
provided.

® http://treaties.un.org/doc/Treaties/2003/12/20@®282002-50%20PM/CN.276.2008-Eng.pdf
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Article 44 Extradition

Paragraphs 5to 7

(@)

5. If a State Party that makes extradition conditibon the existence of a treaty receives a
request for extradition from another State Partyhwivhich it has no extradition treaty, it may
consider this Convention the legal basis for extiad in respect of any offence to which this
article applies.

6. A State Party that makes extradition conditiomralthe existence of a treaty shall:

(a) At the time of deposit of its instrument ofifiedtion, acceptance or approval of or
accession to this Convention, inform the Secre@eperal of the United Nations whether it will
take this Convention as the legal basis for coofi@naon extradition with other States Parties to
this Convention; and

(b) If it does not take this Convention as the ldgssis for cooperation on extradition, seek,
where appropriate, to conclude treaties on extriaditwith other States Parties to this Convention
in order to implement this article.

7. States Parties that do not make extradition ¢amthl on the existence of a treaty shall
recognize offences to which this article appliegssaditable offences between themselves.

Summary of information relevant to reviewing the implementation of the article

467. Malta indicated that it makes extradition condiibon the existence of a treaty.

468. Malta explained that, although the Convention ig taken as a legal basis for

extradition (C.N.276.2008. TREATIESY), this does not exclude extradition should a
request be made on the basis of the Conventiontadilne powers granted to the Minister
under Articles 30A and 32 of the Extradition Act.

Extradition Act

30A. (1) This article applies if the Minister beles that-

(a) arrangements have been made or are applicabdedn Malta and another country for the
extradition of a person to that country; and

(b) the country is not a designated Commonwealtintty or a designated foreign country.

(2) The Minister may certify that the conditionssimbarticle (1)(a) and (b) are satisfied in relatio
to the extradition of the person.

(3) If the Minister issues a certificate under gtibke (2), this Act applies in respect of the
person's extradition to the other country as if toantry were a designated foreign country.

(4) As applied by subarticle (3), this Act has efferith any other modifications specified in the
certificate.

(5) A certificate under subarticle (2) in relatidm a person is conclusive evidence that the
conditions in subatrticle (1)(a) and (b) are saibiin relation to the person's extradition.

32. (1) The offences referred to in articles 11324B of the Criminal Code shall be deemed to
have been included as extraditable offences irexditadition treaties made by Malta (or are
applicable to Malta) with Convention countries avtdch extend to, and are binding on, Malta on
the date of the coming into force for Malta of tbenvention.

19 http://treaties.un.org/doc/Treaties/2003/12/20@RP22002-50%20PM/CN.276.2008-Eng.pdf
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(2) Where this Act does not apply in the case gf state which is a party to the "Criminal Law
Convention on Corruption" the provisions of arti8i&(2) and (3) shall mutatis mutandis apply to
any such country sohowever that the referenceuodisicle (1)" in the said subarticle (3) shall be
read and construed as a reference to subartict# (s article.

(3) In this article:

"Convention countries" means those countries whrehcontracting parties to the Convention;
"the Convention” means the Criminal Law ConventionCorruption done at Strasbourg on the
27th January 1999.

469. More specifically, according to Article 43(1) ofetiMaltese Constitution, “extradition
is only permitted in pursuance of arrangements nigdieeaty and under the authority of
alaw”.

470. Nonetheless, according to paragraph (4) of the saree 43, “the provisions made
by or under the Extradition Act, as for the timenigein force, for the removal of persons
from Malta to another Commonwealth country to ugdetrial or punishment in that
country in respect of an offence committed in @intry and any general arrangements
for the extradition of persons between Commonweetttntries to which Malta for the
time being adheres shall be deemed, for the puspafsgub-article (1) of this article, to be
arrangements made by treaty”.

471. According to Article 4(1) and (2) of the ExtradiidAct, the Minister may by order
designate any Commonwealth country and establishttie Extradition Act shall have
effect in relation to the return of persons toroni that country.

472. By the Extradition (Designated Commonwealth Coes{riOrder of 1 February 1984,
the following countries have been specified for terposes of Article 4 of the
Extradition Act: Australia, Barbados, Canada, thlep&blic of Cyprus, Gambia, Jamaica,
New Zealand, Singapore, Trinidad and Tobago, aadJthited Kingdom of Great Britain
and Northern Ireland.

473. Malta is party to the Convention on Extraditiontié Council of Europe (ratified by
all 47 Member States of the Council of Europe, péuael, Korea and South Africa), and
the extradition of persons from or to those coestis provided for in Malta’s Extradition
(Designated Foreign Countries) Order (No. 2) ofl(iidie 1996.

474. In addition, Malta has signed four bilateral agreata with the United States of
America, Tunisia, Libya and Egypt. Negotiationswiorocco on the enactment of a
treaty were at an advanced stage during the couisity

475. Simplified extradition procedures are availablévtalta under the London Scheme for
Extradition within the Commonwealth. Before its émé&ndence in 1960, Malta also
acceded to the treaties adopted by the United Kimgdf Great Britain and Northern
Ireland.

(b) Observations on the implementation of the artie

476. The requisite notification to the Secretary Genbkea been made: “Pursuant to Article
44.6, the Government of Malta declares that it dusstake this convention as the legal
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basis for co-operation on  extradition with  other at8t Parties.”
(C.N.276.2008. TREATIES9).

477. Although Malta does not consider the Conventiom désgal basis for extradition, the
Minister may, notwithstanding its depositary natifiion, on a case by case basis enter
into extradition relations with other countries ttlame not Commonwealth or designated
countries, pursuant to Article 30A. It was explaingat this would include incoming
requests on the basis of the Convention.

Article 44 Extradition

Paragraph 8

8. Extradition shall be subject to the conditioneyided for by the domestic law of the
requested State Party or by applicable extradittomaties, including, inter alia, conditions in
relation to the minimum penalty requirement forradition and the grounds upon which the
requested State Party may refuse extradition.

(@) Summary of information relevant to reviewing the implementation of the article

478. Malta referred to the information provided underggaaph 1 of article 44 above,
specifically the minimum penalty requirements feiradition.

479. Malta further cited Articles 10 and 11 of the Exiiteon Act which list the general
restrictions on the return of an individual:

Extradition Act

Article 10.*

(1) A person shall not be returned under this Aany country, or committed to or kept in
custody for the purposes of such return, if it @ppeo the Minister or to the court of committal -
(a) that the offence of which that person is acdugevas convicted is an offence of a political
character; or

(b) that the request for his return (though puiipgrto be made on account of an extraditable
offence) is in fact made for the purpose of proaguor punishing him on account of his race,
place of origin, nationality, political opinionsplour or creed; or

(c) that he might, if returned, be prejudiced atthial or punished, detained or restricted in his
personal liberty by reason of his race, place ifior nationality, political opinions, colour or
creed.

(2) A person accused of an offence shall not hemetl under this Act to any country, or
committed to or kept in custody for the purposseuxth return, if it appears as aforesaid that if
charged with that offence in Malta he would bet@tito be acquitted under any rule of law
relating to previous acquittal or conviction.

(3) A person shall not be returned under this Aany country, or committed to or kept in
custody for the purposes of such return, unlesgigiom is made by the law of that country, or by
an arrangement made with that country, for secuhaghe will not, unless he has first been
restored or had an opportunity of returning to lslalte dealt with in that country for or in respect
of any offence committed before his return undis &Act other than —

(a) the offence in respect of which his return urntes Act is requested,

(b) any lesser offence proved by the facts prowefdrie the court of committal; or

" http://treaties.un.org/doc/Treaties/2003/12/20@R222002-50%20PM/CN.276.2008-Eng.pdf
Page 125 of 202



(c) any other offence being an extraditable offanaespect of which the Minister may consent
to his being so dealt with.

(4) Any such arrangement as is mentioned in sutbeu@) may be an arrangement made for the
particular case or an arrangement of a more genatate; and for the purpose of that subsection
a certificate issued by or under the authorityhef Minister confirming the existence of an
arrangement with any country and stating its teshal be conclusive evidence of the matters
contained in that certificate.

(5) For the purposes of this section, an offen@éresg the life or person of a head of state, or any
related offence described in article 5(3), shatimecessarily be deemed to be an offence of a
political character.

Powers of the Minister with respect to return deatlers.

Article 11.*

(1) A person shall not be returned under this Aany country, or committed to or kept in
custody for the purposes of such return, if theiser, in the exercise of any power conferred on
or reserved by the Government in or in respecthgfaarangement, has so directed.

(2) Without prejudice to the generality of the geien of subsection (1) of this section, the
Minister may refuse to make an order under ari@®r article 21 in any of the following cases:
(a) where the request is for a person unlawfulliaage after conviction and the punishment
awarded is less than four months imprisonment;

(b) where according to the law of the requestingntxy the offence in respect of which the return
is requested is subject to the death penalty amdettjuesting country has not given an assurance
accepted as sufficient by the Minister that thetld@analty will not be awarded or will, if
awarded, not be carried out;

(c) where the request is for the return of a persmvicted of an offence in his absence and the
requesting country has not given an assurance tactap sufficient by the Minister that such
person will be granted a new trial if he so regsiest

(d) if prosecution for the offence in respect ofiethextradition is requested is barred by
prescription either according to the law of Maltaaocording to the law of the requesting
country;

(e) where the request is for a person who is inéaving been returned thereto as mentioned in
article 25(1) and the Government is under an otiiganot to return such a person to another
country;

(f) if any amnesty has been granted in respedi@bffence for which the return is requested and
the courts of Malta had jurisdiction to try thafesfce;

(g) if the person whose extradition is requestealdgizen of Malta.

480. Malta reported that it has not refused any exti@ditequests to date where its legal
requirements were satisfied.

(b) Observations on the implementation of the artie

481. The information under paragraph 4 of the UNCAC c#etiabove as regards the
minimum penalty requirement for extradition is reéel to. Grounds for refusal are
provided for in Articles 10 to 12 of the Extraditid\ct, as well as in extradition treaties.

482. Malta explained that according to the principlegutating the relationship between
international law (treaties, conventions, etc.) aatlonal law in the Maltese legal system,
all treaties need to be transposed into domesticiamely the Extradition Act, which is
the only legislative instrument which can be endarén a court of law. Moreover, it is
contested that no conflict arises, for instancdrwéigard to grounds for refusal, as unless
a treaty has been implemented into Maltese lawatification is embarked upon.
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483. The reviewers observe that Malta has establishaditons for extradition in line
with the Convention.

Article 44 Extradition

Paragraph 9

9. States Parties shall, subject to their domektie, endeavour to expedite extradition
procedures and to simplify evidentiary requiremeametating thereto in respect of any offence to
which this article applies.

(@) Summary of information relevant to reviewing the implementation of the article
484. Malta cited Articles 15 and 22 of the ExtraditiootA

Extradition Act

15.* (1) A person arrested in pursuance of a wartender article 14 shall (unless previously
discharged under subarticle (3) of that articleobeught as soon as practicable and in any case
not later than forty-eight hours from his arrestobe the Court of Magistrates (Malta) as a court
of criminal inquiry (in this Act referred to as tlw®urt of committal) which shall have for the
purposes of proceedings under this section the gamwers, as nearly as may be, including power
to remand in custody or on bail, as the said doastwhen sitting as aforesaid.

(2) Where the person arrested is in custody byeidf a provisional warrant and no authority to
proceed has been received in respect of him, tbe ob committal may fix a reasonable period
(of which the court shall give notice to the Mimigt after which he will be discharged from
custody unless such an authority has been received.

(3) Where an authority to proceed has been issueespect of the person arrested and the court
of committal is satisfied, after hearing any evickertendered in support of the request for the
return of that person or on behalf of that perdbat the offence to which the authority relates is
an extraditable offence and it is further satisfied

(a) where the person is accused of the offencethiaevidence would be sufficient to warrant his
trial for that offence if it had been committed kit the jurisdiction of the Courts of Criminal
Justice of Malta;

(b) where the person is alleged to be unlawfulliaege after conviction of the offence, that he has
been so convicted and appears to be so at lageptirt shall, unless his committal is prohibited
by any other provision of this Act, commit him testody to await his return thereunder; but if the
court is not so satisfied or if the committal o&tiperson is so prohibited, the court shall disghar
him from custody:

Provided that notwithstanding any order dischardimg from custody such person shall remain
in custody until the expiration of three workingydarom any such order and, where an appeal
has been entered by the Attorney General, untilafhgeal is disposed of or abandoned, or the
Attorney General consents to the release of sudope

(4) Where a person has been brought before a cbaammittal as provided in subarticle (1), the
provisions of article 401(1) of the Criminal Codkalh apply as if the words "one month"
wherever they occur therein were substituted vhth words "two months" and as if the words
"three months" in the proviso thereto were subsiitwith the words "six months™.

(5) Where the person arrested declares before dbg of committal that he is willing to be
extradited, the said court upon being satisfiedthaf voluntariness of such declaration shall
commit him to custody to await his return and & provisions of this Act for his extradition
shall be deemed to be satisfied and the Ministadl shereupon, notwithstanding any other
provision of this Act but saving the provisionsasticle 21(2) and (4) thereof, by warrant order
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(b)

him to be returned to the requesting country. Npeap shall lie from the decision of the court
committing the person to custody under the prowisiof this subarticle.

*For the applicability of this article to the Repiabof Tunisia and the United States of America,
vide Subsidiary Legislation S.L.276.06 and S.L.R7&espectively.

22.* (1) In any proceedings under or for the pugsosf this Act in respect of a person in custody
thereunder -

(a) a document, duly authenticated, which purptwtset out evidence given on oath in the
requesting country shall be admissible as evidehtee matters stated therein;

(b) a document, duly authenticated, which purptoteave been received in evidence, or to be a
copy of a document so received, in any proceedingny such country shall be admissible as
evidence;

(c) a document, duly authenticated, which certifiest a person was convicted on a date specified
in the document of an offence against the law ofobpart of, any such country shall be
admissible as evidence of the fact and date ofoheiction.

(2) A document shall be deemed to be duly autheteticfor the purpose of this section -

(a) in the case of a document purporting to setemidence given as aforesaid, if the document
purports to be certified by a judge or magistrateficer in or of that country to be the original
document containing or recording that testimong tnue copy of that original document;

(b) in the case of a document that purports to leeen received in evidence as aforesaid or to be
a copy of a document so received, if the documenpgts to be certified as aforesaid to have
been, or to be a true copy a document which has been, so received,;

(c) in the case of a document which certifies thagterson was convicted as aforesaid, if the
document purports to be certified as aforesaid,

and in any such case the document is authentieitedr by the oath of a witness or by the
official seal of a Minister in or of the requestioguntry.

(2A) Notwithstanding the provisions of subartic{@$ and (2) the Court may receive in evidence
in proceedings under or for the purposes of thisalhy document not authenticated in accordance
with those provisions where the document is autbet®d or deemed to be authenticated in
accordance with the provisions of subarticles @&j (2C).

(2B) In any proceedings under or for the purpogehie Act a document issued in the requesting
country may also be received in evidence in praogsdunder this Act if it is duly authenticated
in accordance with subarticle (2C).

(2C) A document shall be deemed to be duly autbated if (and only if) one of these applies -

(a) it purports to be signed by a judge, magistoatefficer of the requesting country; or

(b) it purports to be certified, whether by seabtiierwise, by the Ministry, department or other
authority responsible for justice or for foreigrieafs of the requesting country; or

(c) it purports to be authenticated by the oatl|adation or affirmation of a witness.

(2D) Any document which is to be sent in connectigth proceedings under this Act, may be
transmitted by any secure means capable of proguemiten records and under conditions
permitting the ascertainment of its authenticity.

(3) It shall be lawful for the Commissioner of Ralior for the Attorney General as the case may
be, as well as for the person the return of whoregsiested, to produce evidence before the Court
of Criminal Appeal even though such evidence shailhave been produced before the court of
committal.

(4) In this article, "oath" includes affirmation declaration; and nothing in this section shall be
construed as prejudicing the admission in evidesicany document which is admissible in
evidence apart from this article.

*For the applicability of this article to the Repiabof Tunisia and the United States of America,
vide Subsidiary Legislation S.L.276.06 and S.L.R7&espectively.

Observations on the implementation of the artile
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485. It is noted that Articles 15 and 22 of the ExtremtitAct refer to any offence, not only
those to which this article applies.

486. Simplified extradition arrangements are also avédlato Malta under the London
Scheme and the European Arrest Warrants.

Article 44 Extradition

Paragraph 10

10. Subject to the provisions of its domestic landl &s extradition treaties, the requested
State Party may, upon being satisfied that theueitstances so warrant and are urgent and at the
request of the requesting State Party, take a pevdwose extradition is sought and who is present
in its territory into custody or take other appragte measures to ensure his or her presence at
extradition proceedings.

(@) Summary of information relevant to reviewing the implementation of the article
487. Malta cited Articles 13 through 15(1) of the Exiitamh Act as applicable.

Extradition Act

Article 13

(1) Subject to the provisions of this Act relatitmgprovisional warrants, a person shall not betdeal
with under this Act except in pursuance of an omfethe Minister (in this Act referred to as an
authority to proceed) issued in pursuance of agsigmade in writing to a Minister by or on behalf
of the Government of the designated Commonwealtimtry or of the designated foreign country
in which the person to be returned is accused srogavicted.

(2) There shall be furnished with any request nfadéhe purposes of this section on behalf of any
country -

(a) in the case of a person accused of an offenagrant for his arrest issued in that country;

(b) in the case of a person unlawfully at largeraffonviction of an offence, a certificate of the
conviction and sentence in that country, and aestant of the amount if any of that sentence
which has been served,

together, in each case, with —

(i) particulars of the person whose return is retge, including information sufficient to establish
his identity and nationality;

(if) particulars of the facts upon which and thev lander which such person is accused or was
convicted, the legal description of the offence arabpy of the relative enactments or (if thisas n
practicable) a statement of the relevant law; and

(iif) evidence sufficient to justify the issue ofaarrant for his arrest under article 14.

(3) On receipt of such a request, the Minister isaye an order to proceed unless it appears to him
that an order for the return of the person conaktowmld not lawfully be made, or would not in
fact be made, in accordance with the provisiornsisfAct.

Article 14

(1) A warrant for the arrest of a person accusedarofextraditable offence, or alleged to be
unlawfully at large after conviction of such anesfte, may be issued by a magistrate —

(a) on the receipt of an authority to proceed; or

(b) without such authority, upon information thhétsaid person is, or is believed to be, in or on
his way to Malta,

and any warrant issued by virtue of paragraphgn) this Act referred to as a provisional warrant.
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(2) A warrant of arrest under this section may $sued upon such evidence as would, in the
opinion of the magistrate, authorise the issue ofaarant for the arrest of a person accused of
committing a corresponding offence or, as the casg be, of a person alleged to be unlawfully at
large after conviction of an offence within theigaliction of the Courts of Criminal Justice of
Malta.

(3) Where a provisional warrant is issued undes faction, the magistrate by whom it is issued
shall forthwith give notice to the Minister, anérnsmit to him the information and evidence, or
certified copies of the information and evidengagmuwhich it was issued; and the Minister may in
any case, and shall if he decides not to issueutltoaty to proceed in respect of the person to
whom the warrant relates, by order cancel the waéreand, if that person has been arrested
thereunder, discharge him from custody.

(4) A warrant issued under this section shall ehfeith executed by a Police officer.

(5) The provisions of articles 355E, 355F, 355I58B, 355AC and 357 of the Criminal Code
shall apply mutatis mutandis to a warrant of arstl to a warrant of search issued for the
purposes of this Act.

Proceedings for committal

Article 15

(1) A person arrested in pursuance of a warranéuadicle 14 shall (unless previously discharged
under subarticle (3) of that article) be broughtasn as practicable and in any case not later than
forty-eight hours from his arrest before the CanfrtMagistrates (Malta) as a court of criminal
inquiry (in this Act referred to as the court ofnmmittal) which shall have for the purposes of
proceedings under this section the same powereaty as may be, including power to remand in
custody or on bail, as the said court has wheingitts aforesaid.

(2) Where the person arrested is in custody byeidf a provisional warrant and no authority to
proceed has been received in respect of him, the obcommittal may fix a reasonable period (of
which the court shall give notice to the Ministafjer which he will be discharged from custody
unless such an authority has been received.

(3) Where an authority to proceed has been issueskpect of the person arrested and the court of
committal is satisfied, after hearing any evidetaelered in support of the request for the retfirn o
that person or on behalf of that person, that tfienoe to which the authority relates is an
extraditable offence and it is further satisfied —

(a) where the person is accused of the offencettibaevidence would be sufficient to warrant his
trial for that offence if it had been committed hwit the jurisdiction of the Courts of Criminal
Justice of Malta;

(b) where the person is alleged to be unlawfulllaede after conviction of the offence, that he has
been so convicted and appears to be so at large,

the court shall, unless his committal is prohibibgdany other provision of this Act, commit him to
custody to await his return thereunder; but if ¢bart is not so satisfied or if the committal céth
person is so prohibited, the court shall dischaigefrom custody:

Provided that notwithstanding any order dischardjiimy from custody such person shall remain in
custody until the expiration of three working ddg@em any such order and, where an appeal has
been entered by the Attorney General, until theeapjs disposed of or abandoned, or the Attorney
General consents to the release of such person.

(4) Where a person has been brought before a obadmmittal as provided in subarticle (1), the
provisions of article 401(1) of the Criminal Codwhl apply as if the words "one

month" wherever they occur therein were substitut@t the words "two months" and as if the
words "three months" in the proviso thereto wetessituted with the words "six months".

(5) Where the person arrested declares before dh& of committal that he is willing to be
extradited, the said court upon being satisfiethefvoluntariness of such declaration shall

commit him to custody to await his return and ladl provisions of this Act for his extradition shall
be deemed to be satisfied and the Minister shaiktipon, notwithstanding any other provision of
this Act but saving the provisions of article 21@)d (4) thereof, by warrant order him to be
returned to the requesting country. No appeal digafrom the decision of the court committing
the person to custody under the provisions ofdtlsarticle.
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(b) Observations on the implementation of the artie

488. The provision is legislatively implemented; no exd@s of implementation were
provided.

Article 44 Extradition

Paragraph 11

11. A State Party in whose territory an allegecanoféfer is found, if it does not extradite such
person in respect of an offence to which this ltapplies solely on the ground that he or she is
one of its nationals, shall, at the request of 8tate Party seeking extradition, be obliged to
submit the case without undue delay to its competethorities for the purpose of prosecution.
Those authorities shall take their decision anddwgnt their proceedings in the same manner as in
the case of any other offence of a grave naturesutite domestic law of that State Party. The
States Parties concerned shall cooperate with eattfer, in particular on procedural and
evidentiary aspects, to ensure the efficiency ofi suosecution.

(@) Summary of information relevant to reviewing the implementation of the article

489. Malta indicated that Article 5(1)(h) of the Crimin2aode vests the Maltese courts with
jurisdiction in these cases.

Criminal Code

5. (1) Saving any other special provision of thisd€ or of any other law conferring jurisdiction
upon the courts in Malta to try offences, a crirhameion may be prosecuted in Malta — ...

(h) against any person in respect of whom an aityhtwr proceed, or an order for his return,
following a request by a country for his extraditirfom Malta, is not issued or made by the
Minister responsible for justice on the ground tthet said person is a Maltese citizen or that the
offence for which his return was requested is stibje the death penalty in the country which
made the request, even if there is no provisiororaieg to the laws of Malta other than the
present provision in virtue of which the criminaitian may be prosecuted in Malta against that
person

490. Furthermore, Article 43(3) of the Maltese Considant expressly provides for the
possibility of Maltese citizens being removed fravtalta as a result of extradition
proceedings.

491. Nonetheless, the fact that the requested persmmagional of the requested country is
considered an optional ground for refusal in theoRaan Convention of 1957, and also in
the bilateral treaties on extradition signed by tslal

(b) Observations on the implementation of the artie

492. The aforementioned Article 5(1)(h) of the Crimin@bde clearly states that “a
criminal action may be prosecuted in Malta [...] agaiany person in respect of whom an
authority to proceed, or an order for his retuoilofiving a request by a country for his
extradition from Malta, is not issued or made by khinister responsible for justice on the
ground that the said person is a Maltese citizer], [even if there is no provision
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according to the laws of Malta other than the pmegovision in virtue of which the
criminal action may be prosecuted in Malta agdingt person”.

493. Itis noted, however, that the cited provision frima Criminal Code is permissive and
provides that a criminal action “may be prosectit®dhile taking into account that the
UNCAC provision does not require States partiesstitute criminal proceedings, it does
establish an obligation to “submit the case withondue delay to competent authorities
for the purpose of prosecutiordt dedere aut judicajeln this context, Maltese officials
explained that national authorities, especially tek¢ courts, interpret domestic
legislation in conformity with the Convention andther international treaties.
Nonetheless, the reviewers observe that, in trerast of greater legal certainty, Malta
may wish to more clearly specify tlaeit dedere aujudicare obligation in its domestic
legislation.

494. Although not all bilateral extradition treatiesasdtsh such an obligation (e.g., Libya),
the corresponding national law provision in then@nial Code would be applicable in
such cases.

495. During the country visit, a number of examples (redated to corruption) were cited
where Malta has in fact extradited its nationahgluding cases of human trafficking,
drugs, conspiracy, forgery, and money launderingltdse officials explained that Malta
has never refused the extradition of a national.

Article 44 Extradition

Paragraph 12

12. Whenever a State Party is permitted under dgimabtic law to extradite or otherwise
surrender one of its nationals only upon the caodithat the person will be returned to that State
Party to serve the sentence imposed as a resutheftrial or proceedings for which the
extradition or surrender of the person was sougit that State Party and the State Party seeking
the extradition of the person agree with this optiand other terms that they may deem
appropriate, such conditional extradition or surger shall be sufficient to discharge the
obligation set forth in paragraph 11 of this argcl

(@) Summary of information relevant to reviewing the implementation of the article

496. Malta indicated that it extradites its nationalsl fwas never requested their conditional
extradition.

(b) Observations on the implementation of the artile

497. Although such a possibility is expressly providedih Article 5(3) of the Framework
Decision on the European Arrest Warrant, it has\iegnsposed into Maltese legislation
only as far as active extradition is concerned, iden Maltese authorities seek for the
extradition of nationals of the requested counBge Article 64 of the Extradition Order
(Designated Foreign Countries) of 7 June 2004.

498. Malta does not establish or require the conditier&radition of its nationals.
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Article 44 Extradition

Paragraph 13

13. If extradition, sought for purposes of enfogcasentence, is refused because the person
sought is a national of the requested State Paty,requested State Party shall, if its domestic
law so permits and in conformity with the requirentseof such law, upon application of the
requesting State Party, consider the enforcemetti@Eentence imposed under the domestic law
of the requesting State Party or the remainderdbér

(a) Summary of information relevant to reviewing the implementation of the article

499. Malta indicated that there are no obstacles to &sltrendering its own nationals and
would not therefore deny an extradition requestha basis.

(b) Observations on the implementation of the artile

500. Although such a possibility is expressly providedih Article 4(6) of the Framework
Decision on the European Arrest Warrant, it hasi\biesnsposed into Maltese legislation
only as far as active extradition is concerned, wden Maltese authorities seek for the
extradition of nationals of the requested counBge Article 65 of the Extradition Order
(Designated Foreign Countries) of 7 June 2004.

501. Malta indicated that it does not refuse extraditadrits nationals and therefore this
problem does not arise. Moreover, this provisiooasditional on the applicable domestic
law.

Article 44 Extradition

Paragraph 14

14. Any person regarding whom proceedings are bearged out in connection with any
of the offences to which this article applies shelguaranteed fair treatment at all stages of the
proceedings, including enjoyment of all the righitel guarantees provided by the domestic law of
the State Party in the territory of which that pands present.

(@) Summary of information relevant to reviewing the implementation of the article
502. Malta cited Article 16 of the Extradition Act.

Extradition Act

Article 16

Where a person is committed to custody under arfiél, the court shall, besides informing him
that he will not be returned until after the expoa of fifteen days from the date of its order of
committal and that, except in the case of a comamiti custody to await return under the
provisions of article 15(5), he may appeal to tlen® of Criminal Appeal, also inform him that,

if he thinks that any of the provisions of artidie(1) and (2) has been contravened or that any
provision of the Constitution of Malta or of therBpean Convention Act is, has been or is likely
to be contravened in relation to his person asigtify a reversal, annulment or modification of
the court's order of committal, he has the rightagaply for redress in accordance with the
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provisions of article 46 of the said Constitutianad the European Convention Act, as the case
may be.

503. Malta indicated that there have been no examplesmpfementation relating to
corruption as there have been no such cases.

(b) Observations on the implementation of the artie

504. The provision is legislatively implemented; ther@ave been no examples of
implementation in corruption-related cases.

Article 44 Extradition

Paragraph 15
15. Nothing in this Convention shall be interpretesdimposing an obligation to extradite if
the requested State Party has substantial grouoidbdlieving that the request has been made for
the purpose of prosecuting or punishing a persormoeount of that person’s sex, race, religion,
nationality, ethnic origin or political opinions athat compliance with the request would cause
prejudice to that person’s position for any ondtafse reasons.

(@) Summary of information relevant to reviewing the implementation of the article

505. Apart from the protections afforded by the Convemtand the European Convention
on Extradition, one should also note the provisioh#rticle 10 of the Extradition Act
(cited under paragraph 8 of the UNCAC article above

506. There have been no examples of implementationess thave been no such cases.

(b) Observations on the implementation of the artie

507. The provision is legislatively implemented. Theravé been no examples of
implementation.

Article 44 Extradition

Paragraph 16

16. States Parties may not refuse a request faadxibn on the sole ground that the
offence is also considered to involve fiscal matter

(@) Summary of information relevant to reviewing the implementation of the article
508. No such possibility for refusal exists in the Exiten Act.

509. Furthermore, Malta has ratified the Second AddaloRrotocol to the European
Convention on Extradition, whose Article 2 replacédticle 5 of the Convention
introducing the following provision in paragraph) (hereof: “Extradition may not be
refused on the ground that the law of the requeBtetly does not impose the same kind
of tax or duty or does not contain a tax, dutytaeosor exchange regulation of the same
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kind as the law of the requesting Party.” The Rrotdias been transposed into internal
legislation by means of the European Conventiorewtnadition (Fiscal Offences) Order
of 18 February 2001.

(b) Observations on the implementation of the artile

510. The provision is legislatively implemented. Duritige country visit Maltese officials
explained that 90 per cent of incoming requestateeto financial crimes, and these
requests are invariably executed.

Article 44 Extradition

Paragraph 17

17. Before refusing extradition, the requestedeSRarty shall, where appropriate, consult
with the requesting State Party to provide it wathple opportunity to present its opinions and to
provide information relevant to its allegation.

(a) Summary of information relevant to reviewing the implementation of the article

511. Malta noted that consultations are held with retjngsStates in all cases. Bearing in
mind that Malta has never refused an extraditiaquest satisfying all legal requisites,
such a consultation process achieves greater isignde.

512. To exemplify the statement, Malta cited one caserehextradition was refused
because the supporting documentation was not diuthtsd. Despite diverse
consultations, the lacuna was not rectified. Makalained that it holds consultations to
avoid or rectify such situations.

(b) Observations on the implementation of the artile

513. Based on the information provided, there is no siggarovision in this regard in the
Maltese legislation. It was explained that Maltasualts with requesting States as a matter
of practice and that there is nothing precludingcaurt from requiring additional
information to reach a decision. Nonetheless, Malauld consider, in the interest of
greater legal certainty, especially for consisteimcyuture cases, adopting guidelines or
other formalized procedures to address the dutptsult before refusing extradition.

Article 44 Extradition

Paragraph 18

18. States Parties shall seek to conclude bilatewald multilateral agreements or
arrangements to carry out or to enhance the effectéss of extradition.

(@) Summary of information relevant to reviewing the implementation of the article

514. As indicated above, Malta has signed a numberlafdsal treaties in addition to being
a party to European treaties on extradition.

Page 135 of 202



(b) Observations on the implementation of the artie

515. Malta has concluded bilateral and multilateral &dition agreements as provided in the
provision under review. The treaties are descrilmedker paragraph (5) of UNCAC atrticle
44,

Article 45 Transfer of sentenced persons

States Parties may consider entering into bilate@ multilateral agreements or
arrangements on the transfer to their territory mérsons sentenced to imprisonment or other
forms of deprivation of liberty for offences esisiobd in accordance with this Convention in
order that they may complete their sentences there.

(@) Summary of information relevant to reviewing the implementation of the article

516. Malta signed the Council of Europe Convention anThansfer of Sentenced Persons,
1983. Malta has also signed two bilateral treadieshis subject with Libya and Egypt and
is in advanced stages of negotiation on a reletvaaty with Morocco.

517. Malta’s statistics for requests related to thegfanof sentenced persons in criminal
cases generally (not limited to corruption) aréolews:
2008 2009 2010 2011 2012
Malta as Requesting State 0 3 1 8 1
Malta as Requested State 1 5 5 0 41

(b) Observations on the implementation of the artie

518. Malta has implemented this article.

Article 46 Mutual legal assistance

Paragraph 1

1. States Parties shall afford one another the stigdeeasure of mutual legal assistance in
investigations, prosecutions and judicial procegdinn relation to the offences covered by this
Convention.

(@) Summary of information relevant to reviewing the implementation of the article

519. Malta indicated that it has not refused assistdaoaate in any request transmitted to
it.

520. Malta seeks to ensure the widest possible rangedafial assistance, as outlined in
particular in Article 649 of the Criminal Code (dad below), which makes provision for
the execution of letters of request in general.eD#pplicable legislation includes the
Dangerous Drugs Ordinance and the Prevention oféyidraundering Act, which are
more specific in their respective scope. Assistanaelation to the offence of funding of
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terrorism, which is criminalized under the Crimil@&bde, is also regulated by Article 649
of the Criminal Code.

Criminal Code

649. (1) Where the Attorney General communicates taagistrate a request made by a judicial,
prosecuting or administrative authority of any placitside Malta or by an international court for
the examination of any witness present in Maltafoorany investigation, search or/and seizure,
the magistrate shall examine on oath the said sstio@ the interrogatories forwarded by the said
authority or court or otherwise, and shall take ddiwe testimony in writing, or shall conduct the
requested investigation, or order the search oré@mlre as requested, as the case may be. The
order for search or/and seizure shall be execupetido Police. The magistrate shall comply with
the formalities and procedures indicated in theuest of the foreign authority unless these are
contrary to the public policy or the internal puldlw of Malta.

(2) The provisions of subarticle (1) shall only Bpprhere the request by the foreign judicial,
prosecuting or administrative authority or by th&ernational court is made pursuant to, and in
accordance with, any treaty, convention, agreensenanderstanding between Malta and the
country, or between Malta and the court, from whilsd request emanates or which applies to
both such countries or to which both such countiiresa party or which applies to Malta and the
said court or to which both Malta and the said tauve a party. A declaration made by or under
the authority of the Attorney General confirmingatithe request is made pursuant to, and in
accordance with, such treaty, convention, agreemenhderstanding which makes provision for
mutual assistance in criminal matters shall be lesige evidence of the matters contained in that
certificate. In the absence of such treaty, congantgreement or understanding the provisions of
subarticle (3) shall be applicable.

(3) Where the Minister responsible for justice caumicates to a magistrate a request made by the
judicial authority of any place outside Malta fbietexamination of any witness present in Malta,
touching an offence cognizable by the courts of gtace, the magistrate shall examine on oath
the said witness on the interrogatories forwarded the said authority or otherwise,
notwithstanding that the accused be not presedtshall take down such testimony in writing.

521. In terms of Maltese law, the assistance afforded ma@nge from the serving of
summons and documents to enforcement of configtairders, from the hearing of
witnesses to search and seizure, from the produciialocuments to video conference.
By means of investigation orders or following tesiny on oath (wherein one is
exempted from confidentiality/professional secreopligations), any bars to the
production of documents or the rendering of testiynavhich would otherwise be bound
by confidentiality are overridden. With regards requests for tracing, seizing and
freezing of assets, Articles 435B, 435C, and 64thefCriminal Code, Articles 9 and 10
of the Prevention of Money Laundering Act, and élgs 24B-C of the Dangerous Drugs
Ordinance provide for the applicable procedure wMeita is the requested State.

522. Further provisions may be made under articles 6284 628B of the Criminal Code
which state:

Criminal Code
628A (1) The Minister responsible for justice magk® regulations to give effect to any
arrangement, including any treaty, convention, egeent or understanding, to which Malta is a

party or is otherwise applicable to Malta and whiobkes provision for mutual assistance in
criminal matters.
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628B. (1) Without prejudice to the generality o€ thower conferred on the Minister by article
628A the Minister may, in particular, make reguwat designating the competent person, body
corporate or unincorporated, authority or agencyttie purpose of providing the assistance that
may be requested under any arrangement referrad #oticle 628A(1) and prescribing the
conditions and procedures for the execution ofraqyest for such assistance for all or any of the
following purposes -

(a) the questioning of persons being investigatqur@secuted for a criminal offence; (b) the
taking or production of evidence;

(c) the service of any document or act;

(d) the interception of communications;

(e) the temporary transfer of a prisoner for theppees of identification or for obtaining
testimony or other assistance;

(f) the entry into and search of any premises ardseizure of any item;

(9) the taking of fingerprints or of intimate ormmtimate samples;

(h) the exhumation of any body;

(i) the provision of records and documents;

() the investigation of proceeds of criminal oftes;

(k) the monitoring, freezing or seizing of assdtamy kind including bank accounts;

() the verification of any evidence or other madker

523. In general, where the Attorney General communicties magistrate a request made
by the judicial, prosecuting or administrative artty of any place outside Malta for the
examination of any witness present in Malta, or &by investigation, search or/and
seizure, the magistrate shall examine on oath #n@ witness on the interrogatories
forwarded by the said authority or otherwise, ahdllstake down the testimony in
writing, or shall conduct the requested investmatior order the search or/and seizure as
requested, as the case may be. The order for sedertd seizure shall be executed by the
Police. The magistrate shall comply with the forntied and procedures indicated in the
request of the foreign authority unless these angrary to the public policy or the
internal public law of Malta.

524. Regarding requests for assistance relating to offerpunishable by over 1 year’s
imprisonment, and to money laundering offences, tdlaéxplained the following
procedure. When the Attorney General, in the capawi central competent judicial
authority, receives a request made by the judiedhinistrative or prosecuting authority
of any place outside Malta for investigations oy ather assistance to take place in Malta
in respect of a person suspected by that authofitan act or omission which, if
committed in Malta or in corresponding circumstanogould constitute an offence, the
Attorney General applies to the Criminal Courtdorinvestigation order or an attachment
order or for both (Article 435B Criminal Code; At 9, The Prevention of Money
Laundering Act, Article 24B, Dangerous Drugs Ordica). If the investigation order or
attachment order is granted, then it will prevaieoany obligation of confidentiality or
professional secrecy, and the provisions applictdla domestic investigation order or
attachment order apply.

525. Other requests which are executed by the policenehathe collection of evidence
and the taking of interviews are executed within aaerage time-frame of 3 weeks.
Requests which are executed by the Attorney Genemahely through the issue of
investigation, attachment or freezing orders aexated within an average timeframe of 2
weeks.
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526. Malta has a designated unit which deals with mukegél assistance, including also
extradition requests and European Arrest Warraguests. The unit is headed by the
Deputy Attorney General and has two prosecutorkwgron cases. It also works closely
with a police inspector who heads the Police Irggomal Relations Unit (which
comprises also Malta’s Schengen “SIRENE” bureae, Supplementary Information
Request at the National Entry) and which, in tisrgssisted by another Inspector and the
officers working in the SIRENE bureau.

527. Requests to the designated unit are processed i@atekydand a system operated by
the unit allows the office to track the progresath request. The unit was also assigned
a police officer to act as liaison officer for tleecution of requests requiring police
intervention, (e.g. search and seizure, serviceswhmons, arrest for purposes of
interrogation, court hearings etc.).

528. When requests involve the hearing of withesseggaest would be fully executed
within a maximum of 3-6 months, given the workloemumbent on the Courts. In
general terms it can be said that the time takea fequest to be executed depends on the
complexity of the case and also on consideratioch gas those of confidentiality and the
need not to hamper or disrupt any ongoing investiga. In all instances the requesting
State is kept informed of the stage proceeding® masched as well as being invited to
participate in the said execution. Within this umrte also finds contact points within the
European Judicial Network (EJN). This was optedifioorder to enhance the assistance
provided by the unit.

529. Statistical data provided by Malta in relation t&.Mrequests in all criminal matters
not limited to corruption (including letters rogagtrequests for interviews, search and
seizure orders, information of judicial recordstvese of summons and/or documents,
requests for the issue of investigation/attachnaeut freezing orders) is as follows:

2008 2009 2010 2011 2012
Malta as Requesting State 9 18 40 12 18
Malta as Requested State 31 56 61 99 81

530. A full list of all bilateral and multilateral treias that Malta has entered into in relation
to mutual legal assistance is cited under parag8@ptf this article below.

531. Malta also follows the Scheme Relating to Mutuasistance in Criminal Matters
within the Commonwealth (Harare Scheme).

(b) Observations on the implementation of the artile

532. Malta appears to be able to provide a wide rangmutual legal assistance in line
with the Convention.

(c) Successes and good practices
533. The integration of a police officer to act as lansofficer for the execution of requests

requiring police intervention, (e.g. search andzws@, service of summons, arrest for
purposes of interrogation, court hearings etcg the designated unit dealing with mutual
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legal assistance, extradition requests and Europeast Warrant requests is positively
noted.

Article 46 Mutual legal assistance

Paragraph 2

2. Mutual legal assistance shall be afforded to thkest extent possible under relevant
laws, treaties, agreements and arrangements of rdgpiested State Party with respect to
investigations, prosecutions and judicial proceegiin relation to the offences for which a legal
person may be held liable in accordance with agtizb of this Convention in the requesting State
Party.

(@) Summary of information relevant to reviewing the implementation of the article

534. Malta reported that Article 649 of the Criminal @& normally invoked to grant
legal assistance requests emanating from prosegcutivestigative, administrative
authorities or an international court. Malta alseferred to Article 4(d) of the
Interpretation Act, which includes legal personséierence to the term ‘person’, as well
as Article 13 of the same Act.

Article 649(1) of the Criminal Code

(1) Where the Attorney General communicates to gistrate a request made by a
judicial, prosecuting or administrative authority any place outside Malta or by an
international court for the examination of any w#s present in Malta, or for any
investigation, search or/and seizure, the magesshall examine on oath the said witness
on the interrogatories forwarded by the said author court or otherwise, and shall take
down the testimony in writing, or shall conduct tleguested investigation, or order the
search or/and seizure as requested, as the casdenayhe order for search or/ and
seizure shall be executed by the Police. The maggsshall comply with the formalities
and procedures indicated in the request of thddorauthority unless these are contrary
to the public policy or the internal public law Malta.

Article 4 of the Interpretation Act

4. In this Act and in every other Act whether paskefore or after the commencement of
this Act, unless the contrary intention appears - ...

(d) the expression "person” shall include a bodwptber association of persons whether
granted legal personality, in accordance with ttwvigions of the Second Schedule to the
Civil Code, or not.

Article 13

13. Where any offence under or against any pravigiontained in any Act, whether
passed before or after this Act, is committed lipdy or other association of persons, be
it corporate or unincorporate, every person whothattime of the commission of the
offence, was a director, manager, secretary orrosimilar officer of such body or
association, or was purporting to act in any suegpacity, shall be guilty of that offence
unless he proves that the offence was committetiowit his knowledge and that he
exercised all due diligence to prevent the comrmorssi the offence:
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Provided that, except in respect of offences umteagainst a provision contained in an
Act in which a provision similar to that of thistiate occurs, the provisions of this article
shall apply only to offences committed after thenomencement of this Act.

(b) Observations on the implementation of the artile

535. While there is no reference in Article 649 to legafsons or MLA requests regarding
legal persons, Malta explained that Article 649gnet exclude assistance in relation to
legal persons, insofar as the cited provision oafgrs to witnesses and does not specify
the subject matter of the investigation. Moreovke majority of requests for legal
assistance have in effect related to legal persons.

Article 46 Mutual legal assistance

Subparagraph 3 (a) through (i)

3. Mutual legal assistance to be afforded in acemck with this article may be requested
for any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items angexr evaluations;

(f) Providing originals or certified copies of rel@nt documents and records, including
government, bank, financial, corporate or businesords;

(9) Identifying or tracing proceeds of crime, projye instrumentalities or other things for
evidentiary purposes;

(h) Facilitating the voluntary appearance of pansan the requesting State Party;

(i) Any other type of assistance that is not comntro the domestic law of the requested
State Party;

(@) Summary of information relevant to reviewing the implementation of the article

536. Malta cited Article 649 of the Criminal Code ane tlaws referred to under paragraph
1 of article 46 as the relevant articles which emgothe authorities to grant all measures
of legal assistance. As indicated above, the assistafforded by the Maltese authorities
may range from the serving of summons and documémtshe enforcement of
confiscation orders, from the hearing of witnessessearch and seizure, from the
production of documents to video conference.

(b) Observations on the implementation of the artile

537. Regarding examples of implementation, Malta reféri@ the general statistics on
MLA (provided above under paragraph 1 of the UNCa(@cle).

Page 141 of 202



Article 46 Mutual legal assistance

Subparagraph 3 (j) and (k)

3. Mutual legal assistance to be afforded in acemak with this article may be requested
for any of the following purposes:

() Identifying, freezing and tracing proceeds dfre in accordance with the provisions of
chapter V of this Convention;

(k) The recovery of assets, in accordance with phevisions of chapter V of this
Convention.

(@) Summary of information relevant to reviewing the implementation of the article

538. Malta referred to Articles 435B-D of the Criminab@e (cited above). As indicated
above, with regards to requests for tracing, sgiaind freezing of assets, Articles 435B,
435C, and 649 of the Criminal Code, Articles 9 dift of the Prevention of Money
Laundering Act, and Articles 24B-C of the Dangerdusigs Ordinance provide for the
applicable procedure when Malta is the requestatk St

539. When the request is for the temporary seizurelajradny of the moneys or property,
movable or immovable, of a person charged or acto$en act or omission which if
committed in Malta, or in corresponding circums&sicwould constitute an offence
carrying a maximum of over one year imprisonmenéanoney laundering offence, the
Attorney General applies to the Criminal Court farfreezing order. (Article 435C
Criminal Code; Article 10, The Prevention of Monégundering Act, Article 24C,
Dangerous Drugs Ordinance). The freezing ordeessu this case remains in force for a
period of six months but is renewable for furthesripds of six months upon an
application by the Attorney General and upon thericbeing satisfied that the conditions
which led to the making of the order still existtbat the accused has been convicted and
the sentence in his regard or any consequentiatogssory confiscation order, whether
made in civil or criminal proceedings, has not beracuted. Where the accused has been
convicted but no confiscation order has been mé&ee fteezing order shall still be
renewed where the court is satisfied that civicominal proceedings for the making of
such an order are pending or imminent. A freezirdgounder these provisions may be
revoked at any time at the request of the Attor@eyeral or, after hearing the Attorney
General, at the request of any interested persom tipe court being satisfied that the
conditions which led to the making of the orderlanger exist or that there has been a
final decision acquitting the person concerned.

540. Mutual assistance in relation to confiscation igutated by Article 435D of the
Criminal Code. Upon receipt of a request for thitoerement of a confiscation order the
Attorney General may apply to the Civil Court demtiag the enforcement in Malta of
the order. A copy of the confiscation order anddaltuments in support thereof are filed
with the application. The application is served mplee person whose property the foreign
confiscation order purports to confiscate and geaton is entitled to respond. The court
is required to set down the application for hearntpout delay and in any case not later
than thirty days from the date of the filing of thgplication. The court shall not order the
enforcement of the foreign confiscation order if {f@e respondent had not been notified
of the proceedings which led to the making of theeign order (b) if the foreign order
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(b)

was obtained by fraud (c) if the foreign order @xmé any disposition contrary to the
public policy, or the internal public law in force Malta (d) if the foreign order contains

contradictory dispositions. The decision of the rtaardering the enforcement of the

foreign order shall have the effect of forfeitingfavour of the Government of Malta all

things and property whatsoever situated in Mal& ¢bnfiscation of which had been

ordered in the foreign order subject to any dimwiwhich the Government may give
providing for the further disposal of the same gsirand property so forfeited. To secure
the property the confiscation of which had beeremed by the foreign order pending the
proceedings in Malta the Attorney General may obtartain the issue of certain orders
and injunctions provided for in the civil law of Ma The foreign confiscation order to be
enforced may emanate from a court of criminal eil gurisdiction. Requests which are

transmitted to the Courts for execution (being esgsi which require the lifting of secrecy
obligations) or which require the summoning of wiees to testify under oath are
executed within an average timeframe of 2-3 months.

Observations on the implementation of the artie

541. While Articles 435C and 435D of the Criminal Codmes to comply with article

46(3)(j) of the UNCAC, they do not seem to complythwwhat is provided for in
subparagraph (k) thereof, regarding asset recoteris full extent.

542. In explaining how Malta has implemented the Coulzkision 2007/845/JAl, of 6

December, concerning cooperation between AssetvRegc®ffices, Malta reported that
asset recovery is conducted by the Registrar ofrt€dhrough a purposely designated
office which, following convictions which have beue res judicata, effects searches and
confiscates property (including that previouslyzgo) in the Government’s favour.

543. Malta further explained that the EU Framework Diecis on mutual recognition of

freezing and confiscation orders have been impléadeas regulations under the Criminal
Code as subsidiary legislation, SL 9.13 on Freefinders (Execution in the European
Union) Regulations and SL 9.15 Confiscation Ordé&psecution in the European Union)
Regulation¥’.

544. Regarding participation of Maltese authorities e Camden Asset Recovery Inter-

Agency (CARIN) network, Malta reported that onetloé many duties of the Malta Police
Force is to execute foreign requests for assistahicese can either be on a police-to-
police exchange of information basis from INTERP@UROPOL and other authorities

or commission rogatoire from foreign judicial andlipe authorities. The Malta Police

Force is legally bound to execute these foreiguests in lieu of several protocols and
conventions:

= EU Convention on Mutual Assistance in Criminal Mast 1959

= UN Vienna Convention 1988

= Schengen Convention 1990

= Money Laundering Convention 1990

= Europol Decision

= Convention on Mutual Assistance and co-operatiawéen Customs Administrations
1997

12 http://justiceservices.gov.mt/LOM.aspx?pageid=27 &emchrono&p=1&lawid=8574
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» EU Convention on Mutual Assistance in Criminal Mast between Member States
2000 and its Protocol
= UN Transnational Organized Crime 2000

The Malta Police also executes CARIN requests acetrcriminal assets on behalf of
foreign authorities. CARIN is an informal networkexperts and practitioners in the field
of asset tracing, freezing and confiscation betweerldwide law enforcement agencies.
Each agency has its own “national contact pointipweceives or sends requests to other
foreign authorities, mainly as regards criminale#ssn other countries. Exchange of such
information is carried out on an informal basis &wetice cannot be used as evidence. If a
reply to such a request is positive, formal leti@rsequest (LOR) are executed between
the two countries in order that such evidence zirepand eventual confiscation can be
carried out. This informal network reduces the namaf official LORs that have to be
executed in order to trace assets.

Article 46 Mutual legal assistance

Paragraph 4

4. Without prejudice to domestic law, the competaumhorities of a State Party may,
without prior request, transmit information relagjrto criminal matters to a competent authority
in another State Party where they believe that smébrmation could assist the authority in
undertaking or successfully concluding inquiriesdasriminal proceedings or could result in a
request formulated by the latter State Party purdua this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

545. Malta indicated that this is done by the differentthorities with respect to the
respective counterparts as a matter of good peaetid in the determination to fight
cross-border crime.

546. The FATF Recommendations demand that FIUs are eddlyl law and appropriately
staffed and equipped to efficiently and effectivelpvide the widest possible range of
international co-operation in relation to moneyndering, related predicate offences and
terrorist financing. In line with the FATF Recomnaations the FIAU is authorized by
Article 16(1)(k) of the PMLA to exchange AML/CFTformation with any foreign body,
authority or agency which the FIAU considers to d&nctions equivalent or analogous
to those of the FIAU. Moreover, the FIAU, being &mber of the Egmont Group of
Financial Intelligence Units, follows th&gmont Principles for Information Exchange
between Financial Intelligence Units for Money Ldaring and Terrorism Financing
Cases and the Best Practices for the Exchange of Information leetw Financial
Intelligence Units which have been issued in order to harmonise sygtemise the
exchange of information between member FIUs. Mentbites of the EU are also
expected to adhere to Council Decision 2000/642/&dAcerning arrangements for co-
operation between Financial Intelligence Units bé tMember States in respect of
exchanging information. The FIAU mainly exchangefimation through channels set
up by the Egmont Group and the FIU.Net Bureau withie Directorate-General for the
Administration of Justice and Law Enforcement fbe tEuropean Union. The Egmont
Secure Web and the FIU.Net offer FIUs the possyhiti share information making use of
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a secure and rapid system, therefore ensuring ah&dentiality of information being
exchanged while at the same time allowing suchrin&ion to be exchanged promptly.

547. Malta is a Party to both the Convention on CrimiNtters between EU Member
States and the Second Additional Protocol to thefean Convention on MLA, whose
articles 7 and 11, respectively, provide for spoatais exchange of information as a
general rule.

(b) Observations on the implementation of the artie

548. Regarding examples of implementation, Malta rembtteat these are too many and
various to mention, since they are done as a maitisourse on a daily basis in the course
of execution of requests for MLA or in the courskimvestigations involving other
authorities. One informs his counterparts of ongomesults of searches or witness’
statements, and any results obtained from invegiiggof mutual concern/requested by
the said authorities. During the country visit, i@#ls confirmed that the FIAU has
previously shared information with its counterpasiisere it came to their attention that
such information could be useful to assist invesiams or the analysis of cases being
carried out in foreign jurisdictions. Referencealso made to the information included
under UNCAC article 48 below.

Article 46 Mutual legal assistance

Paragraph 5

5. The transmission of information pursuant to gaegh 4 of this article shall be without
prejudice to inquiries and criminal proceedingstlire State of the competent authorities providing
the information. The competent authorities recejvine information shall comply with a request
that said information remain confidential, even pemarily, or with restrictions on its use.
However, this shall not prevent the receiving Sttty from disclosing in its proceedings
information that is exculpatory to an accused parsm such a case, the receiving State Party
shall notify the transmitting State Party prior tioe disclosure and, if so requested, consult with
the transmitting State Party. If, in an exceptiomalse, advance notice is not possible, the
receiving State Party shall inform the transmitti8gte Party of the disclosure without delay.

(@) Summary of information relevant to reviewing the implementation of the article

549. Malta informed that this is done on the basis ahimistrative practice. For example,
if a State has requested confidentiality, Maltabtiged to seek that State’s authorization
before divulging or using the said information purposes other than those for which the
information would have been granted. Since thissdoet bind the State towards the
individual, there has been no need to implementsores into domestic law, since the
procedure binds States in their mutual relationd hence the matter is regulated by
treaty.

(b) Observations on the implementation of the artie
550. Although it is noted that treaty obligations an@sgly adhered to, Malta may wish to

consider, in the interest of greater legal cenjaimtspecially for consistency in future
cases, adopting guidelines or other formalizedgutaces in this respect.
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Article 46 Mutual legal assistance

Paragraph 8

8. States Parties shall not decline to render mukeigal assistance pursuant to this article
on the ground of bank secrecy.

(@) Summary of information relevant to reviewing the implementation of the article

551. Malta informed that when it is necessary to life tbbligation of bank secrecy, the
Courts can invoke Article 257 of the Criminal Codbus releasing a witness from
professional secrecy. Moreover, the Maltese Pat@e deliver production orders and
investigation orders to enable the tracing of asgAtticles 435B, Chap9; Article 9,
PMLA, Chap.373).

Criminal Code

Article 257

If any person, who by reason of his calling, prefes or office, becomes the depositary of any
secret confided in him, shall, except when compeldy law to give information to a public
authority, disclose such secret, he shall on coiovidbe liable to a fine (multa) not exceeding
forty-six thousand and five hundred and eighty-sesero and forty-seven cents (46,587.47) or to
imprisonment for a term not exceeding two year®droth such fine and imprisonment:

Provided that, notwithstanding the provisions of ather law, it shall be a defence to show that
the disclosure was made to a competent public atyho Malta or outside Malta investigating
any act or omission committed in Malta and whicmstidutes, or if committed outside Malta
would in corresponding circumstances constitute -

(a) any of the offences referred to in article 2&®1) of the Dangerous Drugs Ordinance; or

(b) any of the offences referred to in article 1284a)(1) of the Medical and Kindred Professions
Ordinance; or

(c) any offence of money laundering within the megrof the Prevention of Money Laundering
Act:

Provided further that the provisions of the firsbyaso of this article shall not apply to a person
who is a member of the legal or the medical pradess

(b) Observations on the implementation of the artile

552. Malta explained that the obligations of professlasecrecy arise from the nature of
the particular employment under various laws depegndn the person bound by the
obligation. Part Il of the Professional Secrecy 18tin particular article 3, refers to a
number of persons who, by reason of their callprgfession or office, fall within the
scope of article 257 of the Criminal Code, inclglofficials and employees of the State
and members of regulated professions, but alsocatles, notaries, legal procurators,
accountants, auditors, employees and officersnainttial and credit institutions, trustees,
and other licensed persons. Moreover, articles dh\GB of the Professional Secrecy Act
address permitted disclosures and establish angatioin to disclose information
otherwise covered by professional secrecy.

Professional Secrecy Act, Chap. 377

13 hitp://lwww.justiceservices.gov.mt/DownloadDocumasipx?app=lom&itemid=8844
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Part Il, The Duty of Professional Secrecy

Interpretation of article 257 of the Criminal Code.

3. (1) The persons who, by reason of their callprgfession or office, fall within the scope of
article 257 of the Criminal Code include the follog: members of a profession regulated by the
Medical and Kindred Professions Ordinance, advecatetaries, legal procurators, social
workers, psychologists, accountants, auditors, eyegls and officers of financial and credit
institutions, trustees, officers of nominee companor licensed nominees, persons licensed to
provide investment services under the Investmenti@ss Act, stockbrokers licensed under the
Financial Markets Act, insurers, insurance agemsyrance managers, insurance brokers and
insurance sub-agents, officials and employeeseoState.

(2) Subiject to article 10, a person shall still aémsubject to the provisions of article 257 of the
Criminal Code after he has ceased to exerciseellegant calling or profession, or to occupy the
relevant office.

(3) References in statutory enactments to "the dipyrofessional secrecy” or similar expressions
shall henceforth be interpreted, unless the contthérwise requires, as references to the duty
imposed by article 257 of the Criminal Code nodiisclose a secret covered by that article.

6A. Permitted disclosures.

No offence shall be committed against section Z8HeCriminal Code or this Act by -

(a) a person disclosing in good faith secret inftion in the course of and for the purpose of
obtaining advice or directions from the body regatahis profession;

(b) a person disclosing in good faith secret infation to a public authority or before a court or
tribunal to the extent that is proportionate arakomably required for the specific purpose of:

(i) defending himself against any claim with regvgrofessional work in connection with which
the secret information has been obtained by him; or

(i) initiating and maintaining judicial proceedimgeeking the recovery of fees or other sums due
to him or the enforcement of other lawful claimsrderests;

(c) saving the provisions of article 642(1) of @aminal Code or article 588(1) of the Code of
Organization and Civil Procedure, a person, whgand faith discloses secret information to a
competent public authority in Malta in the reasdeatelief that such disclosure is reasonably
necessary for the purpose of preventing, revealietgcting or prosecuting the commission of
acts that amount or are likely to amount to a erahioffence, or to prevent a miscarriage of
justice.

6B. Obligation to disclose.

Saving the provisions of article 642(1) of the Grnial Code and of article 588(1) of the

Code of Organization and Civil Procedure, a pedwall disclose information otherwise covered
by professional secrecy when required to do so:

(a) by a competent law enforcement or regulatoti@nty investigating a criminal offence or a
breachof duty;

(b) by a magistrate in the cause and for the pagpofin genereproceedings; and

(c) by a court of criminal jurisdiction in the caarof a prosecution for a criminal offence.

553. Malta further explained that Article 257 of the @imal Code coupled with the
provisions under Article 4 of the Prevention of MgnLaundering Act (which in turn
apply to the Criminal Code through Articles 435A;)e Dangerous Drugs Ordinance
(Article 22A) as well as the Professional Secrecgt AArticles 6A-6B) provide a
sufficient legal basis for the lifting of bank secy.

554. The reviewers note that Article 6B, in particulaf, the Professional Secrecy Act
seems to be an adequate basis to provide informaoverned by bank secrecy in
response to an MLA request. Furthermore, as ndbedea Maltese officials explained
during the country visit that bank and financiacarls are routinely provided to
requesting authorities.
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Article 46 Mutual legal assistance

Subparagraph 9 (a)

9. (a) A requested State Party, in responding te@uest for assistance pursuant to this
article in the absence of dual criminality, shalke into account the purposes of this Convention,
as set forth in article 1;

(@) Summary of information relevant to reviewing the implementation of the article

555. No obstacles exist in the Maltese law to allow tiranting of requests for legal
assistance even in the absence of dual criminaitjiough dual criminality may be
invoked when coercive measures are being requested.

(b) Observations on the implementation of the artile

556. While there have been no cases where assistancprasaded in the absence of dual
criminality, Malta provided several examples whassistance was given for acts that are
considered administrative violations rather thamiral offences in Malta (including
cases related to taxation and fisheries). The praviunder review is implemented.

Article 46 Mutual legal assistance

Subparagraphs 9 (b) and (c)

9.( b) States Parties may decline to render asseggursuant to this article on the ground
of absence of dual criminality. However, a requésiate Party shall, where consistent with the
basic concepts of its legal system, render assistahat does not involve coercive action. Such
assistance may be refused when requests involviemhatf a de minimis nature or matters for
which the cooperation or assistance sought is alddl under other provisions of this Convention;

(c) Each State Party may consider adopting suchsmes as may be necessary to enable it
to provide a wider scope of assistance pursuattitarticle in the absence of dual criminality.

(@) Summary of information relevant to reviewing the implementation of the article

557. Malta referred to already cited provisions govegnilegal assistance in general.
Officials noted that no definitions of coercive raeees exist in the Maltese legislation
apart from the very definition of the phrase itselbwever, coercive measures include the
taking of fingerprints or DNA (where the subjectjatis and hence the taking is not
voluntary but coercive), searches, freezing andchthent orders and confiscation.
Reference can be made to Articles 628 A and Befdhminal Code and in particular (g)
“the taking of finger prints or of intimate or namimate samples.” Regarding measures
considered to bde minimis Malta indicated that it has made no such qualii and
thus MLA is not excluded.

(b) Observations on the implementation of the artile
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558. Malta has made the following reservation to thedgean Convention on MLA in
criminal matters (1959): “The Government of Maleserves the right not to execute
letters rogatory for search or seizure if (a) tfferece motivating the letters rogatory is not
punishable under both the law of the requestingeStad the law of Malta, or (b) the
execution of the letters rogatory is not consistwiit the law of Malta”.

559. Malta confirmed that even in the absence of dushioality, it would be able to
afford assistance involving coercive measures, saghtaking fingerprints or DNA
samples, based on the broad wording of the abded @gal provisions governing legal
assistance.

Article 46 Mutual legal assistance

Subparagraph 10 (a) and (b)

10. A person who is being detained or is servingeatence in the territory of one State
Party whose presence in another State Party iseetpd for purposes of identification, testimony
or otherwise providing assistance in obtaining ewvide for investigations, prosecutions or
judicial proceedings in relation to offences cowki®y this Convention may be transferred if the
following conditions are met:

(&) The person freely gives his or her informed consent

(b) The competent authorities of both States Partieeegsubject to such conditions as
those States Parties may deem appropriate.

(@) Summary of information relevant to reviewing the implementation of the article
560. Malta cited Articles 435 BB and 435 BC of the Cmvali Code.

Criminal Code

Article 435BB.

(1) Pursuant to and in accordance with any treatywention, agreement or understanding to
which Malta is a party or which is otherwise apalite to Malta, the Attorney General may, with
the concurrence of the Minister responsible fortidas give his consent to the temporary
surrender of a person in custody in a foreign Statehe purpose of investigations to be carried
out or being carried out in Malta at the requestaofudicial, prosecuting or administrative
authority of that State.

(2) The provisions of article 30C of the Danger@usgs Ordinance shall apply mutatis mutandis
to a person temporarily surrendered to Malta usdéatrticle (1).

Article 435BC.

(1) Pursuant to and in accordance with any treadywention, agreement or understanding to
which Malta is a party or which is otherwise apabte to Malta, the Attorney General may, with
the concurrence of the Minister responsible fortides give his consent to the temporary
surrender of a person in custody in Malta for theppse of an investigation to be carried out or
being carried out by a judicial, prosecuting or adstrative authority of any place outside Malta
at the request of the said authority.

(2) The person surrendered shall be kept in custodiie place outside Malta to which he has
been surrendered.

(3) Any time spent in custody in the place outsMalta shall be deemed to be time spent in
custody in Malta.
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561. Furthermore, Malta also quoted Article 30C of trenBerous Drugs Ordinance.

Dangerous Drugs Ordinance

Article 30C.

(1) Subject to the provisions of subarticle (2)enda withess, expert or other person in a foreign
country consents, in respect of an offence contrarthe provisions of this Ordinance, to give
evidence in a proceeding or to assist in an ingastin, prosecution or judicial proceeding in
Malta following a request for assistance to th&#afmade by the competent authority in Malta to
the competent authority in that foreign countryt téiness, expert or other person shall not, while
in Malta, be prosecuted, detained, punished orestdyl to any other restriction of his personal
liberty in respect of acts, omissions or convicsigmior to his departure from the foreign country.
(2) The provisions of subarticle (1) shall ceasegply when the witness, expert or other person:
(a) fails to leave Malta, after having had the oppdty to do so, within a period of fifteen
consecutive days from the date on which he has semed by the Attorney General with a notice
informing him that his presence in Malta is no lengequired; or

(b) having left Malta, has returned of his own fred.

562. As examples of treaties ratified by Malta accorditog which detainees can be

(b)

transferred to another country for purposes of stigation, reference is made both to the
European Convention on Mutual Assistance in Crilnidatters (article 11) and the
Convention on Mutual Assistance in Criminal Matt&etween Member States of the
European Union (article 9, Temporary transfer aspas held in custody for purpose of
investigation).

Observations on the implementation of the artile

563. The provision is legislatively implemented; no exd@s of implementation were

provided as it was explained that there have beesunh cases.

Article 46 Mutual legal assistance

Subparagraph 11 (a) through (d)

(@)

11. For the purposes of paragraph 10 of this aeticl

(@) The State Party to which the person is transférshall have the authority and
obligation to keep the person transferred in cugtachless otherwise requested or authorized by
the State Party from which the person was transférr

(b) The State Party to which the person is transfirshall without delay implement its
obligation to return the person to the custody lé tState Party from which the person was
transferred as agreed beforehand, or as otherwigeed, by the competent authorities of both
States Parties;

(c) The State Party to which the person is transfitishall not require the State Party from
which the person was transferred to initiate exitiad proceedings for the return of the person;

(d) The person transferred shall receive creditdervice of the sentence being served in the

State from which he or she was transferred for tspent in the custody of the State Party to
which he or she was transferred.

Summary of information relevant to reviewing the implementation of the article
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564. Malta referred to the previously cited Articles 4BB and 435 BC of the Criminal
Code and Article 30C of the Dangerous Drugs Ordieran

(b) Observations on the implementation of the artie

565. Subparagraphs (a) and (d) of the provision are esgty implemented in Malta’'s
legislation regarding detained people sent fromtd&d another country. With regard to
people brought to Malta from abroad, Malta refe@d\rticle 30C of Dangerous Drugs
Ordinance, as applied in Article 435BB of the CnadiCode.

566. Subparagraphs (b) and (c) do not seem to be elprasmisposed into Maltese
legislation, and none of them is transposed wheontes to people sent to Malta from a
foreign country.

567. Although Malta has established some of the elesait this provision in its
legislation, and these obligations are probablisadl as a matter of ordinary practice, in
the interest of greater coherence of its legistatsoth treaty obligations, especially for
consistency in future cases, Malta may wish to icemsadopting relevant legal provisions
to address the requirements of the provision umdeiew, notwithstanding that as a
general matter treaty obligations are strongly agtthéo by Maltese authorities.

Article 46 Mutual legal assistance

Paragraph 12

12. Unless the State Party from which a persoroid®é transferred in accordance with
paragraphs 10 and 11 of this article so agreest ferson, whatever his or her nationality, shall
not be prosecuted, detained, punished or subjdcteshy other restriction of his or her personal
liberty in the territory of the State to which thagrson is transferred in respect of acts, omission
or convictions prior to his or her departure frotmet territory of the State from which he or she
was transferred.

(@) Summary of information relevant to reviewing the implementation of the article

568. Malta explained that Article 30C of the Dangerousud® Ordinance as rendered
applicable to Article 435BB of the Criminal Codeitéd under paragraph 11 of the
UNCAC article above) provides for this in cleambes:

(b) Observations on the implementation of the artie

569. The provision is legislatively implemented; no exd@s of implementation were
provided as it was explained that there have beesunh cases

Article 46 Mutual legal assistance

Paragraph 13

13. Each State Party shall designate a central arith that shall have the responsibility
and power to receive requests for mutual legal siaece and either to execute them or to
transmit them to the competent authorities for akea. Where a State Party has a special region
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or territory with a separate system of mutual legabistance, it may designate a distinct central
authority that shall have the same function forttregion or territory. Central authorities shall
ensure the speedy and proper execution or trangmnissf the requests received. Where the
central authority transmits the request to a corepetAuthority for execution, it shall encourage
the speedy and proper execution of the requesidgampetent authority. The Secretary-General
of the United Nations shall be notified of the cehauthority designated for this purpose at the
time each State Party deposits its instrument dffication, acceptance or approval of or
accession to this Convention. Requests for muéggll lassistance and any communication related
thereto shall be transmitted to the central autties designated by the States Parties. This
requirement shall be without prejudice to the rigiita State Party to require that such requests
and communications be addressed to it through diplic channels and, in urgent circumstances,
where the States Parties agree, through the Intésnal Criminal Police Organization, if
possible.

(@) Summary of information relevant to reviewing the implementation of the article

570. The Attorney General’'s Office has been designasetha central judicial authority in
all major agreements dealing with mutual legalstasce, and the requisite notification to
the Secretary General has also been made (C.NEWBIREATIES-9%. The same
designation has also been made for purposes ofrdbeipt and implementation of
European Arrest Warrants, extradition request®zfrey orders, confiscation orders and
enforcement of financial penalties and other imaents on mutual recognition orders.

571. Malta explained that the direct transmission of MlrAquests between judicial
authorities, as provided for, by example, in Agi@d(1) of the Convention on Mutual
Assistance in Criminal Matters between Member Staié the European Union, is
accepted as a matter of practice and is presuppmsédticle 649 of the Criminal Code
(quoted under paragraph 1 of the UNCAC article).

(b)  Observations on the implementation of the artile

572. Reference is made to the procedure and relatedfrimes for the provision of
assistance outlined under paragraph 1 of the UN@wiCle above.

573. Although not expressly provided for in the wordioiggthe paragraph, the possibility of
direct contacts between judicial authorities isoadyway to speed up the execution of
letters rogatory. In this regard, Malta confirmédttsuch direct contacts are possible and,
provided it is possible to ascertain the authemytiof the request, no other conditions
would need to be met.

Article 46 Mutual legal assistance

Paragraph 14

14. Requests shall be made in writing or, wheresibds, by any means capable of
producing a written record, in a language acceptatb the requested State Party, under
conditions allowing that State Party to establishteenticity. The Secretary-General of the United
Nations shall be notified of the language or langesiacceptable to each State Party at the time it
deposits its instrument of ratification, acceptameeapproval of or accession to this Convention.
In urgent circumstances and where agreed by theeSRarties, requests may be made orally but
shall be confirmed in writing forthwith.

% http://treaties.un.org/doc/Treaties/2003/12/20@R222002-50%20PM/CN.276.2008-Eng.pdf
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(@) Summary of information relevant to reviewing the implementation of the article

574. Malta indicated that while no specific form is laddwn dictating the nature of the
request, as per its depositary notification, thegeto be made in writing in either English
or Maltese, i.e. its official languages.

575. Malta explained that it also accepts MLA requestst shrough fax or e-mail, and this
has been the case for over ten years, as provigdddiia’s treaties and for practical
reasons.

576. The requisite notification to the Secretary Genbea been made: “Pursuant to Article
46.14, the Government of Malta declares that raguesd annexed documents should be
addressed to it accompanied by a translation idignt)(C.N.276.2008. TREATIES?9).

(b) Observations on the implementation of the artile

577. The paragraph under review is almost identical hat tof Article 6(1) of the
aforementioned EU Convention on MLA, whose explanateport gives either fax or e-
mail as examples of “any means capable of produaingitten record, in a language
acceptable to the requested State Party, underitmmsdallowing that State Party to
establish authenticity”.

Article 46 Mutual legal assistance

Paragraphs 15 and 16

15. A request for mutual legal assistance shalkaion

(a) The identity of the authority making the redues

(b) The subject matter and nature of the invesiigatprosecution or judicial proceeding to
which the request relates and the name and furstioh the authority conducting the
investigation, prosecution or judicial proceeding;

(c) A summary of the relevant facts, except inti@hato requests for the purpose of service
of judicial documents;

(d) A description of the assistance sought andidetd any particular procedure that the
requesting State Party wishes to be followed;

(e) Where possible, the identity, location and ovadiity of any person concerned; and

(f) The purpose for which the evidence, informatioaction is sought.

16. The requested State Party may request addltiof@mation when it appears necessary

for the execution of the request in accordance witldomestic law or when it can facilitate such
execution.

(@) Summary of information relevant to reviewing the implementation of the article

578. Regarding the format of requests, Malta informeat #uch requirements are dictated
by the underlying treaty or arrangement in accocdamith Article 649(2) of the Criminal
Code.

Criminal Code

'3 http://treaties.un.org/doc/Treaties/2003/12/20@R222002-50%20PM/CN.276.2008-Eng.pdf
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649. (2) The provisions of subatrticle (1) shallyoapply where the request by the foreign judicial,

prosecuting or administrative authority or by théernational court is made pursuant to, and in
accordance with, any treaty, convention, agreensenanderstanding between Malta and the
country, or between Malta and the court, from whilsh request emanates or which applies to
both such countries or to which both such countairesa party or which applies to Malta and the
said court or to which both Malta and the said tave a party. A declaration made by or under
the authority of the Attorney General confirmingatithe request is made pursuant to, and in
accordance with, such treaty, convention, agreemenhderstanding which makes provision for

mutual assistance in criminal matters shall be le@nee evidence of the matters contained in that
certificate. In the absence of such treaty, conganagreement or understanding the provisions of
subarticle (3) shall be applicable.

(b) Observations on the implementation of the artie

579. The content and format requirements for incomirggests are established in law and
relevant treaties. A list of treaties is providealar UNCAC article 46(30).

Article 46 Mutual legal assistance

Paragraph 17

17. A request shall be executed in accordance thighdomestic law of the requested State
Party and, to the extent not contrary to the doimdaiv of the requested State Party and where
possible, in accordance with the procedures sptifi the request.

(@) Summary of information relevant to reviewing the implementation of the article
580. Malta referred to Article 649(1) of the Criminal @=

Criminal Code

Article 649

(1) Where the Attorney General communicates to gistiate a request made by a judicial,
prosecuting or administrative authority of any placitside Malta or by an international court for
the examination of any witness present in Maltafoorany investigation, search or/and seizure,
the magistrate shall examine on oath the said sstoa the interrogatories forwarded by the said
authority or court or otherwise, and shall take ddiwe testimony in writing, or shall conduct the
requested investigation, or order the search orémimlire as requested, as the case may be. The
order for search or/ and seizure shall be exedwyetie Police. The magistrate shall comply with
the formalities and procedures indicated in theuest of the foreign authority unless these are
contrary to the public policy or the internal puldlw of Malta.

(b) Observations on the implementation of the artie

581. The provision is legislatively implemented; no exd@s of implementation were
provided as it was explained that there have beesunh cases.

Article 46 Mutual legal assistance

Paragraph 18
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(@)

582.

(b)

18. Wherever possible and consistent with fundaah@ninciples of domestic law, when an
individual is in the territory of a State Party afs to be heard as a witness or expert by the

judicial authorities of another State Party, thesfiState Party may, at the request of the other,

permit the hearing to take place by video confeeeiidt is not possible or desirable for the
individual in question to appear in person in tleritory of the requesting State Party. States
Parties may agree that the hearing shall be coneliidty a judicial authority of the requesting
State Party and attended by a judicial authorityhef requested State Party.

Summary of information relevant to reviewing the implementation of the article
Malta cited Article 649(6)-(12) of the Criminal Ced

Criminal Code

Article 649

(6) Where the request of the foreign authorityds the hearing of a witness or expert by
videoconference, the provisions of subarticlesdq)L2), both inclusive, shall apply.

(7) The magistrate shall summon the person to laedhto appear at the time and place
equipped with videoconference facilities appointed the purpose by the magistrate. The
magistrate shall give effect to any measures fempiiotection of the person to be heard which
the Attorney General may declare to have been dgopen with the requesting foreign
authority.

(8) The magistrate shall conduct the hearing aneravhecessary the magistrate shall appoint
an interpreter to assist during the hearing. Thgistate present shall ensure that the person
to be heard is identified and that the proceeditagge place and continue at all times in
conformity with the fundamental principles of tlaavi of Malta.

(9) The person to be heard may claim the rightae¢stify which would accrue to him or her
under the law of Malta or under the law of the dounof the requesting foreign authority.

(10) Subject to any measures for the protectiorthef person to be heard referred to in
subarticle (7), the magistrate shall on the comofusf the hearing draw up minutes indicating
the date and place of the hearing, the identitthefperson heard, the identities and functions
of all other persons participating in the heariagy oaths taken and the technical conditions
under which the hearing took place. The documentaining the record of the minutes shall
be transmitted to the Attorney General to be fodedrto the requesting foreign authority.

(11) The following shall mutatis mutandis applythe person to be heard under the provisions
of subarticle (6):

(a) the provisions of article 522, where the persobe heard refuses to testify when required
to do so by the magistrate;

(b) the provisions of articles 104, 105, 107, 108 409, as the case may be, where the person
to be heard does not testify to the truth, for fhispose the proceedings before the foreign
authority shall be deemed to be proceedings taidiage in Malta and the person to be heard
shall be deemed to be a person testifying in tippseeedings. For the purpose of determining
the applicable punishment as may be necessarpaeedings for perjury under this subatrticle
the criminal fact being inquired into or adjudichtey the requesting foreign authority shall be
deemed to be liable to the punishment to whichaul have been liable had the same fact
taken place in Malta or within the jurisdictiontbe same Maltese criminal courts.

(12) The provisions of subarticles (6) to (11),ibotclusive, shall apply where the person to
be heard is a person accused in the country ofettpgesting foreign authority provided that
the hearing shall only take place with the congdrthe person to be heard and that all the
rules of evidence and procedure which would applthe testimony of a person accused in
criminal proceedings in Malta would also apply he testimony of the person accused to be
heard under this article.

Observations on the implementation of the artile
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583. The provision is legislatively implemented, evenydrad the wording of the
paragraph, inasmuch the Maltese Criminal Code desvior the hearing of suspects by
video conference and even hearings by telephoneeitain cases. No examples of
implementation were provided as it was explained there have been no such cases.

(c) Successes and good practices

584. The possibility of conducting hearings by telephanecertain cases is positively
noted.

Article 46 Mutual legal assistance

Paragraph 19

19. The requesting State Party shall not transmitige information or evidence furnished
by the requested State Party for investigationssecutions or judicial proceedings other than
those stated in the request without the prior cohsd the requested State Party. Nothing in this
paragraph shall prevent the requesting State Padyn disclosing in its proceedings information
or evidence that is exculpatory to an accused perbothe latter case, the requesting State Party
shall notify the requested State Party prior to theclosure and, if so requested, consult with the
requested State Party. If, in an exceptional caslvance notice is not possible, the requesting
State Party shall inform the requested State Paitye disclosure without delay.

(@) Summary of information relevant to reviewing the implementation of the article

585. Malta explained that, although there is no provisio Maltese law providing for this,
since it is established by treaty, the said ohilogeis strongly adhered to.

(b) Observations on the implementation of the artile

586. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider adopting relevant guidelines or formakprures on the limitation of use.

587. Concerning the general principles regulating thatienship between international
law (treaties, conventions, etc.) and national lawthe Maltese legal system, Malta
explained that domestic law applies. Referencdsis made to the information provided
in the introduction to this chapter above.

Article 46 Mutual legal assistance

Paragraphs 20 and 21

20. The requesting State Party may require thatréupiested State Party keep confidential
the fact and substance of the request, exceptet@xtent necessary to execute the request. If the
requested State Party cannot comply with the resmémt of confidentiality, it shall promptly
inform the requesting State Party.
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(@)

21. Mutual legal assistance may be refused:
(a) If the request is not made in conformity with thevisions of this article;

(b) If the requested State Party considers that exacutf the request is likely to prejudice its
sovereignty, security, ordre public or other es&gniterests;

(c) If the authorities of the requested State Partyblddoe prohibited by its domestic law from
carrying out the action requested with regard toy @imilar offence, had it been subject to
investigation, prosecution or judicial proceedingsder their own jurisdiction;

(d) If it would be contrary to the legal system of thquested State Party relating to mutual legal
assistance for the request to be granted.

Summary of information relevant to reviewing the implementation of the article

588. As under UNCAC article 46, paragraph 19, above,tdMakplained that there is no

provision in Maltese law providing for this; howeyehe said obligation is strongly
adhered to as a result of Malta’s treaty obligation

589. Malta further referred to the grounds for refusasgistance which, apart from those

(b)

provided for in arrangements or treaties, are thoitse in Article 649(1) and (5) of the
Criminal Code:

Criminal Code

“(1) ... The magistrate shall comply with the fotiti@s and procedures indicated in the
request of the foreign authority unless these amgrary to the public policy or the
internal public law of Malta. ...

(5) For the purposes of subatrticles (1) and (3)niagistrate shall, as nearly as may be,
conduct the proceedings as if they were an ingretgting to thein generebut shall
comply with the formalities and procedures indidaly the requesting foreign authority
unless they are contrary to the fundamental priasipf Maltese law...”

Observations on the implementation of the artile

590. Maltese officials explained that all requests fegdl assistance are conducted in

camera. They are sent to courts in sealed envebshessed to the Registrar personally.
Confidentiality is ensured in accordance with #&t&49(5B) of the Criminal Code, which
provides: “(5B) The proceedings referred to in thicle shall, as nearly as may be, be
conducted as if they were an inquiry relating te tim genere™. Inquiries into the in
genere are held behind closed doors, providedthigatights of any person accused are
safeguarded throughout.. Malta is encouraged thvead the notification requirement
where confidentiality cannot be ensured.

591. Maltese officials explained that no MLA requestsdaeen refused to date where the

request was properly issued.

Article 46 Mutual legal assistance

Paragraph 22

Page 157 of 202



22. States Parties may not refuse a request fouahlegal assistance on the sole ground
that the offence is also considered to involveafigtatters.

(@) Summary of information relevant to reviewing the implementation of the article

592. Malta indicated that there is no such obligatiorthe Maltese legislation to refuse a
request on the sole ground that the offence inwligeal matters.

(b) Observations on the implementation of the artile

593. Malta’s law does not provide grounds for refusirsggistance on the basis that the
offence involves fiscal matters. During the countisit a number of examples were cited
to the reviewers where Malta provided assistanceefguests involving fiscal matters.

Article 46 Mutual legal assistance

Paragraph 23

23. Reasons shall be given for any refusal of muéggl assistance.

(@) Summary of information relevant to reviewing the implementation of the article

594. Malta has to date never refused a request for leggistance that had been properly
issued. Since this obligation is provided for bsaty, it is adhered to without the need to
transpose the requirement into domestic legislation

(b) Observations on the implementation of the artie

595. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider adopting relevant guidelines or formaktprdures.

Article 46 Mutual legal assistance

Paragraph 24

24. The requested State Party shall execute theemtcfor mutual legal assistance as soon
as possible and shall take as full account as |pessif any deadlines suggested by the requesting
State Party and for which reasons are given, padifrin the request. The requesting State Party
may make reasonable requests for information onsthtus and progress of measures taken by
the requested State Party to satisfy its requebe fequested State Party shall respond to
reasonable requests by the requesting State Partthe status, and progress in its handling, of
the request. The requesting State Party shall ptiynipform the requested State Party when the
assistance sought is no longer required.

(@) Summary of information relevant to reviewing the implementation of the article
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596. Since this obligation is provided for by treaty,istadhered to without the need to
transpose the requirement into domestic legislation

597. Reference is also made to the procedure and refmedrames for the provision of
assistance outlined under paragraph 1 of the UN@#iCle above. Accordingly, requests
requiring court execution are executed within a iiaxn of 3-6 months depending on the
complexity of the request. Other cases are handladnaximum of 2-months’ time.

(b) Observations on the implementation of the artile

598. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider adopting relevant guidelines or formakprures.

Article 46 Mutual legal assistance

Paragraph 25

25. Mutual legal assistance may be postponed bydfeested State Party on the ground
that it interferes with an ongoing investigatiomppecution or judicial proceeding.

(@) Summary of information relevant to reviewing the implementation of the article

599. Since this obligation is provided for by treaty,istadhered to without the need to
transpose the requirement into domestic legislation

(b) Observations on the implementation of the artile

600. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider adopting relevant guidelines or formakprures.

Article 46 Mutual legal assistance

Paragraph 26

26. Before refusing a request pursuant to paragr2ghof this article or postponing its
execution pursuant to paragraph 25 of this artiche requested State Party shall consult with the
requesting State Party to consider whether assigtanay be granted subject to such terms and
conditions as it deems necessary. If the requeState Party accepts assistance subject to those
conditions, it shall comply with the conditions.

(@) Summary of information relevant to reviewing the implementation of the article
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601. Since this obligation is provided for by treaty,istadhered to without the need to
transpose the requirement into domestic legislation

602. Concerning examples of cases in which difficultes problems in granting the
requested assistance were dealt with and solvexiighr mutual consultations, Malta
referred to cases where the request was too vagsemply deemed to be a fishing
expedition since the connections to Malta were imgser remote.

(b) Observations on the implementation of the artie

603. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider adopting relevant guidelines or formakprures.

Article 46 Mutual legal assistance

Paragraph 27

27. Without prejudice to the application of paraghal?2 of this article, a witness, expert or
other person who, at the request of the requesBtaje Party, consents to give evidence in a
proceeding or to assist in an investigation, pragmm or judicial proceeding in the territory of
the requesting State Party shall not be prosecutlethined, punished or subjected to any other
restriction of his or her personal liberty in thaerritory in respect of acts, omissions or
convictions prior to his or her departure from ttegritory of the requested State Party. Such safe
conduct shall cease when the witness, expert @arqibrson having had, for a period of fifteen
consecutive days or for any period agreed uporhbyStates Parties from the date on which he or
she has been officially informed that his or heegance is no longer required by the judicial
authorities, an opportunity of leaving, has nevel#iss remained voluntarily in the territory of the
requesting State Party or, having left it, has raad of his or her own free will.

(@) Summary of information relevant to reviewing the implementation of the article

604. Since this obligation is provided for by treaty,istadhered to without the need to
transpose the requirement into domestic legislation

605. Article 30C of the Dangerous Drugs Ordinance is agferred to.

Dangerous Drugs Ordinance

Article 30C

(1) Subject to the provisions of subarticle (2)endha witness, expert or other person in a foreign
country consents, in respect of an offence contathie provisions of this Ordinance, to give
evidence in a proceeding or to assist in an ingastn, prosecution or judicial proceeding in
Malta following a request for assistance to thé#@fmade by the competent authority in Malta to
the competent authority in that foreign countryt tiéiness, expert or other person shall not, while
in Malta, be prosecuted, detained, punished orestdy to any other restriction of his personal
liberty in respect of acts, omissions or convicsigmior to his departure from the foreign country.
(2) The provisions of subatrticle (1) shall ceasapply when the witness, expert or other person:
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(a) fails to leave Malta, after having had the apyaty to do so, within a period of fifteen
consecutive days from the date on which he has $emed by the Attorney General with a notice
informing him that his presence in Malta is no lengequired; or

(b) having left Malta, has returned of his own fraé.

(b) Observations on the implementation of the artile

606. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider adopting relevant guidelines or formalcpdures to ensure that, where such
persons are transferred for purposes of providasgsgance, their safe conduct is ensured.

Article 46 Mutual legal assistance

Paragraph 28

28. The ordinary costs of executing a request dbalborne by the requested State Party,
unless otherwise agreed by the States Parties coede If expenses of a substantial or
extraordinary nature are or will be required to fiithe request, the States Parties shall consult t
determine the terms and conditions under which réwuest will be executed, as well as the
manner in which the costs shall be borne.

(@) Summary of information relevant to reviewing the implementation of the article

607. Malta indicated that this is adhered to in practwighout the need for specific
implementing provisions.

(b) Observations on the implementation of the artie

608. There is no specific provision in Malta’s legistatito address the requirements of the
provision under review. Maltese officials explaindet no specific legislation is needed
because there is no contradictory provision inrthgonal law, and in any case domestic
law would be interpreted in line with the ConventidNonetheless, in the interest of
greater legal certainty, especially for consistentyfuture cases, Malta may wish to
consider more specifically addressing the issueosts in relevant guidelines or formal
procedures.

Article 46 Mutual legal assistance

Paragraph 29
29. The requested State Party:

(a) Shall provide to the requesting State Partyiespf government records, documents or
information in its possession that under its domdatv are available to the general public;
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(b) May, at its discretion, provide to the requegtiState Party in whole, in part or subject
to such conditions as it deems appropriate, cogiesny government records, documents or
information in its possession that under its domadatv are not available to the general public.

(@) Summary of information relevant to reviewing the implementation of the article

609. Concerning subparagraph (a), Malta indicated thatdocuments referred to in the
subparagraph are publicly available and hence gsl#&ive intervention is required to
render them accessible and provide requestingsStéte such documents. Malta further
explained that such records, documents or infoonatan be obtained by collecting
copies using internal staff or after the police amy other person obtains them and
forwarding them to the requesting State.

610. Concerning subparagraph (b), Malta referred tormédion provided under paragraph
1, UNCAC article 46 above, whereby such copies nhbay granted provided the
restrictions on professional secrecy are lifted. rédwer, nothing precludes other
authorities from cooperating with their counterpavhere such agreements exist.

(b) Observations on the implementation of the artie

611. Based on the information provided, it appears thate are no legal obstacles to the
provision of publicly available government recowtsthose that are not available to the
general public if applicable restrictions on prafesal secrecy are lifted or by agreement.
Some examples of implementation were provided whgmeernment records were
provided (e.g., records from the register of congs)n

Article 46 Mutual legal assistance

Paragraph 30

30. States Parties shall consider, as may be napgsie possibility of concluding bilateral
or multilateral agreements or arrangements that ldaserve the purposes of, give practical effect
to or enhance the provisions of this article.

(@) Summary of information relevant to reviewing the implementation of the article

612. Malta has entered into two bilateral MLA treatieghaChina (2009) and the United
States of America (2005), copies of which were mled to the reviewers during the
country visit. Malta has further ratified severatltiateral protocols and conventions,
e.g.:

* EU Convention on Mutual Assistance in Criminal Mast1959

* United Nations Convention Against lllicit Trafficni Narcotic Drugs and
Psychotropic Substances, 1988

* Schengen Agreement, 1985, and subsequent Convar@8th

e Council of Europe Convention on Laundering, SeaB#izure and Confiscation
of the Proceeds from Crime, 1990

* EU Convention on Mutual Assistance in Criminal Meastbetween Member States
2000 and its Protocol

* UN Convention on Transnational Organized Crime 2000
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613. Malta also follows the Scheme Relating to Mutuaki&tnce in Criminal Matters
within the Commonwealth (Harare Scheme).

(b) Observations on the implementation of the artie

614. Malta has entered into bilateral and multilatergre@ments as provided in the
provision under review.

Article 47 Transfer of criminal proceedings

States Parties shall consider the possibility eihsferring to one another proceedings for
the prosecution of an offence established in acmoed with this Convention in cases where such
transfer is considered to be in the interests efghoper administration of justice, in particular i
cases where several jurisdictions are involvedhaitiew to concentrating the prosecution.

(@) Summary of information relevant to reviewing the implementation of the article

615. Malta indicated that once the Courts are vesteth yutisdiction, there is nothing
preventing the Maltese authorities from acceptirgcpedings even without the need of a
treaty being invoked, as there is a duty to prowecli the Maltese Courts were not
initially vested with jurisdiction, it would not bgossible for them to accept the transfer of
criminal proceedings initiated abroad accordingnternal rules or on the sole basis of a
treaty, as it is the case under the Council of parGouncil on the matter (not ratified by
Malta), taking into account the circumstances @& tlase (for instance, the fact that all
suspects and witnesses are living in Malta). Makplained that, unless jurisdiction vests
in the Maltese Courts acceptance of the transfiénat be possible.

616. Malta explained that it would be possible for thealtdse authorities to transfer
proceedings initiated in Malta to foreign auth@stion a basis other than the lack of
jurisdiction of the Maltese courts, such as thet fhat it is easier for those foreign
authorities to investigate or to prosecute the ¢dmeinstance, because all suspects and
witnesses live there and the documents which cansked as evidence are also there),
even in the case in which the Maltese authoritieshdve jurisdiction. However, Malta
noted that normally there is a duty to prosecutkafcourts are vested with jurisdiction.

617. Concerning examples of implementation, there haenlsome case transfers in the
last five years, though none dealt with offenceseced by the Convention. Malta
provided the following statistics.

2008 2009 2010 2011 2012
Malta as Requesting State 1 0 0 0 0
Malta as Requested State 1 4 1 3 1
(b) Observations on the implementation of the artie

618. The article is implemented, although the referdnezamples are not limited to
corruption-related cases.
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Article 48 Law enforcement cooperation

Paragraph 1

1. States Parties shall cooperate closely with anether, consistent with their respective
domestic legal and administrative systems, to eohadlne effectiveness of law enforcement action
to combat the offences covered by this Conveniates Parties shall, in particular, take
effective measures:

(a) To enhance and, where necessary, to estalfishnels of communication between their
competent authorities, agencies and services irrotd facilitate the secure and rapid exchange
of information concerning all aspects of the offesmcovered by this Convention, including, if the
States Parties concerned deem it appropriate, limitls other criminal activities;

(b) To cooperate with other States Parties in canithg inquiries with respect to offences
covered by this Convention concerning:

(i) The identity, whereabouts and activities of qmers suspected of involvement in such
offences or the location of other persons concerned

(i) The movement of proceeds of crime or properyived from the commission of such
offences;

(i) The movement of property, equipment or otlmstrumentalities used or intended for
use in the commission of such offences;

(c) To provide, where appropriate, necessary itemguantities of substances for analytical
or investigative purposes;

(d) To exchange, where appropriate, informatiorthwather States Parties concerning
specific means and methods used to commit offeosesed by this Convention, including the use
of false identities, forged, altered or false doemts and other means of concealing activities;

(e) To facilitate effective coordination betweerithcompetent authorities, agencies and
services and to promote the exchange of personnél ather experts, including, subject to
bilateral agreements or arrangements between thteStParties concerned, the posting of liaison
officers;

(f) To exchange information and coordinate admiatste and other measures taken as
appropriate for the purpose of early identificatiohthe offences covered by this Convention.

(@) Summary of information relevant to reviewing the implementation of the article

619. The Malta Police Force has the duty to executeidareequests for assistance which
can either be initiated informally or on a polieegolice exchange of information basis
from Interpol, Europol and other authorities or eoission rogatoire from foreign judicial
and police authorities. The Malta Police Forceegally bound to execute these foreign
requests in line with several protocols and coneest e.g.:

* EU Convention on Mutual Assistance in Criminal Mast1959

* United Nations Convention Against lllicit Trafficni Narcotic Drugs and
Psychotropic Substances, 1988

* Schengen Agreement, 1985, and subsequent Convéar@8ih

e Council of Europe Convention on Laundering, SeaB#izure and Confiscation
of the Proceeds from Crime, 1990

« Europol Decision
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« Convention on Mutual
Administrations 1997

* EU Convention on Mutual Assistance in Criminal Meastbetween Member States
2000 and its Protocol
* UN Convention on Transnational Organized Crime 2000

Assistance and co-operationtwéen Customs

620. The Malta police also executes Camden Asset Regolmer-Agency Network
(CARIN) requests to trace criminal assets on bebfafbreign authorities. CARIN is an
informal network of experts and practitioners i tield of asset tracing, freezing and
confiscation between worldwide law enforcement agen Each agency has its own
‘national contact point’, who receives or sendsi@sts to other foreign authorities, mainly
as regards criminal assets in other countries. &g of such information is carried out
on an informal basis and hence cannot be usedidsnee. If a reply to such a request
is positive formal Letters of Request (LOR) are ceted between the two countries in
order that such evidence, freezing and eventuafismation can be carried out. This
informal network reduces the number of official LORat have to be executed in order to
trace assets. Concerning examples of cooperatitininwihe aforementioned networks,
Malta referred to cooperation through the CARINwaek and by the FIAU.

621. Malta explained that no cumulative statistics origaeto-police cooperation are
maintained. However, the Maltese police provided tbllowing statistics related to
Europol matters, which are not limited to corruptio

2013
Month Cases initiated | Total of transactions| Requests sent Requests
by Malta made by Malta by Malta received by
Malta
First 11 748 17 311
quarter
Second 13 797 28 291
quarter
Third - - - -
quarter
Last - - - -
quarter
TOTAL 24 1545 45 602
2012
Month Cases initiated| Total of transactions| Requests sent Requests
by Malta made by Malta by Malta received by
Malta
January 3 315 6 77
February | 1 257 3 87
March 5 313 13 118
April 3 230 6 90
May 4 221 10 86
June 1 269 4 86
July 4 283 10 93
August 2 221 S 76
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September 2 192 6 66
October 2 258 4 110
November| 2 264 3 108
December| 1 176 1 71
TOTAL |30 2999 71 1068
2011
Month Cases initiated| Total of transactions| Requests sent Requests
by Malta made by Malta by Malta received by
Malta
January 7 276 7 46
February | 5 182 8 71
March 5 200 11 67
April 1 203 3 64
May 3 211 6 70
June 2 194 6 57
July 9 264 17 85
August 2 208 8 65
September 9 292 15 70
October 5 235 12 69
November| 5 265 12 88
December| 1 195 3 52
TOTAL 54 2725 108 804
2010
Month Cases initiated| Total of transactions| Requests sent Requests
by Malta made by Malta by Malta received by
Malta
January 1 239 1 91
February | 1 181 4 64
March 4 235 5 88
April 4 194 5 91
May 8 255 10 84
June 2 291 10 80
July 2 177 3 76
August 4 243 4 57
September 1 161 2 42
October 6 186 14 59
November| 4 182 6 68
December| 1 162 4 68
TOTAL |38 2506 68 868

The Maltese police provided the following statistion outgoing and incoming requests
through SIRENE channels (data not limited to catinrp.
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Hit statistics in SIS and exchanged SIRENE forms ;gf; Country MALTA
HITS
CISA No. of all hits | no. of all hits Outgoing [Incoming
article on foreign abroad on own |forms forms
alerts alerts G H G H
95 5 3 5 0 3 0
96 7 33 5 2 26 7
97 0 4 0 0 4 0
98 8 6 8 0 6 0
99 persons| 4 5 4 0 5 ()]
99 vehicles| 0 0 0 0 0 (
100_ 0 1 0 0 0
vehicles
100 0 o |lo Jo 0
firearms
100 blank 3 0 3 0 0 0
docs
100 issued 2 53 1 1 30 o4
docs
100
banknotes 0 0 0 2 0 q
TOTAL
HITS 30 104
CONSULTATION PROCEDURE
art 25 consultations Outgoing Incoming
5 19
FLAGGING
no. of own alerts with at least one flag F outgoirF incoming
flags art 95 7 1 2
flags art 97 0 0 0
flags art. 99 0 0 0
flagged own alerts TOTAL |7
EXCHANGE OF SIRENE FORMS
Outgoing | Incoming TOTAL FORMS per category|
forms forms
A 9 15,624 15633
E 0 0 0
F 1 2 3
G 27 74 101
H 3 30 33
I 0 0 0
J 0 2 2
K 0 0 0
L 20 61 81
M 331 28,685 29016
N 1 14 15
(@) 7 9 16
P 0 4 4
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The Maltese police provided the following data omessages received and sent through

INTERPOL channels for the year 2012 (data not kehito corruption).

Messages through 1-24/7
Received Sent Direct for Malta

Jan 1457 267 143
Feb 1496 163 128
Mar 1414 114 158
Apr 1544 140 169
May 1484 179 281
June 1480 162 174
July 1812 228 268
Aug 1388 244 215
Sep 1519 184 200
Oct 1799 198 263
Total 15393 2158 1720

622. Malta indicated that the police cooperate regulanligh their counterparts via

EUROPOL, INTERPOL and Malta’'s Schengen “SIRENE” dau (Supplementary
Information Request at the National Entry). TheoAtey General's Office, as the central
judicial authority, also ensures cooperation betwpglicial authorities of other States
through Eurojust and the European Judicial Netw@&#&N). Moreover contacts with
contact points in the Council of Europe’s GroupStéites against Corruption (Greco) are
also maintained. Malta indicated that there is atablase for police cooperation at the
international level. Malta also uses the SIENA {8ecInformation Exchange Network
Application) network as a platform for informatiemchange.

623. Although the FIAU is not a law enforcement bodye tfollowing information is

provided on the FIAU'’s international cooperatioindties. Reference is also made to the
information provided under article 46(4) above relgeg the FIAU'’s information sharing
arrangements, including through the Egmont Grouinancial Intelligence Units and
the European Union.

624. Although the FIAU is not bound by law to enter ilemoranda of Understanding

(MOUs) or agreements in order to disseminate in&tiom, it actively seeks to conclude
such formal arrangements with foreign authoritiés.at the end of 2012 the FIAU had
entered into nine MOUs with the FIUs of Belgium,pQys, Monaco, Latvia, Slovenia,
Romania, San Marino, Canada and South Africa. Th&UFis also involved in
negotiations on the conclusion of MOUs with Japtre,Holy See, Panama and Russia.

625. As shown in the table below, with the exceptionhaf years 2007 and 2008, the FIAU

has consistently made more requests for informaboforeign FIUs in the course of its
own analyses than provided replies to internatioegjuests for information to assist
investigations and the analysis of cases beingetaout in foreign jurisdictions. The
average FIAU response time to international reguestr information increased
marginally from six working days in 2011 to seveorking days in 2012.
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Year | Number of requests | Number of requests | Percentage difference between requests

received by the FIAU | made by the FIAU | made by the FIAU and requests made to
the FIAU

2005 | 37 41 11%

2006 | 23 43 87%

2007 | 29 29 0%

2008 | 44 28 -36%

2009 | 46 83 80%

2010| 45 75 67%

2011 | 97 142 46%

2012 | 74 179 142%

Total | 395 620 57%

626. The majority (approximately 68 percent) of incomneguests for assistance received
by the FIAU in 2012 originated from FIUs in the Bpean Union and European
Economic Area, while another 20 percent were mageFhJs of other European
countries. Eight percent of the requests origindtech FIUs of Asian countries, while
only one request was received from a country inAlimericas.

627. Figures relating to international requests for stagice made to foreign FIUs and
requests for co-operation received by the FIAUmtyi2012 appear in the table below. In
summary, for 2012 the geographical location fromerehthese requests originated is as
follows:

* Fifty requests from the FlUs of sixteen EU MemBéattes.

* Fifteen requests from the FIUs of seven non-Eldgean Economic Area countries.
* Six requests from the FIUs of six Asian countries

» Two requests from two FIUs in African countries.

* One request from the FIU of a country in the Aices.

Requests received by the FIAU Jurisdiction Requests made to other FIUs
Number Replies Number Replies
- - Albania 1 1
- - Andorra 1 1
1 1 Argentina 1 1
3 3 Austria 5 4
- - Barbados 1 -
- - Belarus 1 1
3 3 Belgium 2 2
- - Belize 1 1
- - Bermuda 2 2
- - British Virgin 6 6
Islands
3 3 Bulgaria 1 1
- - Cameroon 1 -
- - Canada 5 5
- - Cayman Islands 1 1
- - Croatia 2 2
- - Curacao 1 1
- - Cyprus 8 8
1 1 Czech Republic 4 4
5 5 France 2 1
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1 1 Germany

- - Gibraltar

- - Hong Kong

- - Hungary

Ireland

Israel

Italy

Jersey

Kazakhstan
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Latvia

Liechtenstein

Lithuania
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Luxembourg

Malaysia

Moldova

Montenegro

Netherlands
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Nigeria

Panama

Peru

Philippines

Poland

Portugal

Romania

Russia
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San Marino

Senegal
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Serbia

Seychelles

Singapore

Slovakia
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Slovenia

Spain 11

=
o

Sri Lanka -
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Switzerland 12
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Tunisia 1
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Turkey 2

Turkmenistan -

N

Ukraine 2
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1 w (= 1

United Arab 5
Emirates

ol

\l
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United Kingdom 13 12

- - United States of | 11 11
America

- - Venezuela 1 1

74 72 Totals 179 155

628. Regarding subparagraph (e) of UNCAC article 48(13lta indicated that members of
the authorities engaged in the investigation andsgmution of criminal offences
frequently attend training seminars and participatint investigation teams with their
counterparts.
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629. Malta indicated that it considers this Conventios the basis for mutual law
enforcement cooperation in respect of the offermme®red by the Convention, although
there has been no experience applying the Conveimtithis regard.

(b) Observations on the implementation of the artie

630. During the country visit, officials from the Mal{aolice force reported an increasing
number of incoming requests for police cooperativer the past years, but indicated that
there have been no examples of police-to-policgeraiion in corruption matters.

631. It was explained that FIAU officers participate imernational AML/CTF-related
trainings, such as in the United States of Amerieatherlands, United Kingdom and
through MONEYVAL. Malta police officials also pattpate in international training
seminars and conferences on fighting corruption.

632. During the country visit, officials from the Malfmlice force explained that they have
one liaison officer posted at Europol, and havesagrents to use other States’ liaison
officers on a case by case basis, in particulathird countries outside the European
Union. One example of cooperation through a Frdiabon officer in a third country
was provided. There are no liaison officers in feldut officers are attached to embassies
in other countries that also cover Malta.

(c) Successes and good practices

633. The reviewers positively note that Malta has predidechnical investigative training
to other countries, in particular through the Maitdice force and the FIAU. The recent
increase in dedicated resources to the interndtieations unit in the police is also
positively noted.

Article 48 Law enforcement cooperation

Paragraph 2

2. With a view to giving effect to this ConventiStates Parties shall consider entering into
bilateral or multilateral agreements or arrangemerdn direct cooperation between their law
enforcement agencies and, where such agreemeatsasrgements already exist, amending them.
In the absence of such agreements or arrangemezttgekn the States Parties concerned, the
States Parties may consider this Convention to le llasis for mutual law enforcement
cooperation in respect of the offences coverechtlsy@onvention. Whenever appropriate, States
Parties shall make full use of agreements or areangnts, including international or regional
organizations, to enhance the cooperation betwkein taw enforcement agencies.

(@) Summary of information relevant to reviewing the implementation of the article

Police cooperation ageements (including ag.eements on criminal matters, not limited

to corruption)

) Malta-Albania (Crime)
532 Malta-Bebium (Police cooperaton)
(4) Malta-Bulgaria(Crime)
(5) Malta-Bulgaria(Police cooperation)
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(6)

(7)

(8)

(9)

(10)
(11)
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)
(31)
(32)
(33)
(34)
(35)
(36)

Malta-China (Crime)

Malta-China (Transnational Crime)
Malta-Croatia(Crime)
Malta-Cyprus (Crime)

Malta-Egypt (Crime)

Malta-France (Crime)
Malta-Georgia (Crime)
Malta-GreecdCrime)
Malta-Hungary (Crime)
Malta-Ireland (Crime)
Malta-Israel(Crime)

Malta-Italy (Crime)

Malta-Italy (Police Cooperaton ketwean departments nat at Ministerial Level)
Malta-Latvia (Crime)

Malta-Libya (Crime)
Malta-Montenegro (Crime)
Malta-Qatan(Crime)
Malta-Romania (Crime)
Malta-Sbvakia (Crime)
Malta-Sbvenia (Crime)
Malta-South Africa (Police Cooperaton)
Malta-Sain (Crime)
Malta-Swelen (Crime)
Malta-Tunisia (Crime)
Malta-Tunisia (Talks on Searity and Police Matters)
Malta-Turkey (Crime)
Malta-Ukraine (Crime)
Malta-UAE (Crime)

Malta-UK (Crime)

Malta-USA (Crime)
Malta-Uzbéistan (Crime)

Judicial cooperation agreements

(1)
(2)
(3)
(4)
(5)

Malta-China (Mutual Judicial Assistance)
Malta-Qatar(Cooperatonin the Legal Field)
Malta-Russia(Judicial Matters)

Malta-Tunisia (Agreemet in the Field of Justice)
Malta-USA (Mutual Legal Assistance)

(b) Observations on the implementation of the artile

634. Malta has entered into a range of bilateral anditatdral agreements or
arrangements on direct law enforcement cooperatfiba.reviewers also noted the
following multilateral agreements on police coopiera
(1) Interpol,

(2) Europol Decision,
(3) Schengen Convention (Sirene Offices).

Article 48 Law enforcement cooperation
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Paragraph 3

3. States Parties shall endeavour to cooperateimvitheir means to respond to offences
covered by this Convention committed through tleeafisnodern technology.

(@) Summary of information relevant to reviewing the implementation of the article

635. Malta noted that this is established practice int&dand does not require a legislative
provision to be implemented.

(b) Observations on the implementation of the artie

636. It was reported during the country visit that mastoming police requests have
related to Internet fraud. New officers have alserbhired in the Malta police force to
deal also with cybercrime investigations.

Article 49 Joint investigations

States Parties shall consider concluding bilaterat multilateral agreements or
arrangements whereby, in relation to matters tha #e subject of investigations, prosecutions
or judicial proceedings in one or more States, tbenpetent authorities concerned may establish
joint investigative bodies. In the absence of sagteements or arrangements, joint investigations
may be undertaken by agreement on a case-by-cate bhe States Parties involved shall ensure
that the sovereignty of the State Party in whogsdtdey such investigation is to take place is full
respected.

(@) Summary of information relevant to reviewing the implementation of the article

637. Malta indicated Article 435E(3) of the Criminal Gods applicable. For States within
the European Union, Legal Notice 187 of 2012 wdaddurther be applicabl®

Criminal Code

Article 435E.

(1) Notwithstanding anything contained in any othew it shall be lawful for the Attorney
General to authorise the Executive Police and, &/appropriate, the Customs authorities to allow
a controlled delivery to take place with a viewidentifying persons involved in the commission
of any criminal offence under the laws of Maltauoder the laws of another country.

For the purposes of this subarticle a "controlletivery” shall mutatis mutandis have the same
meaning assigned to it by article 30B(2) of the @&ous Drugs Ordinance so however that the
illicit or suspect consignment referred to in teabarticle may for the purposes of this subarticle
consist of anything whatsoever and that the comsggnt may be intercepted and allowed to
continue with the original contents intact or remowr replaced in whole or in part.

(2) With the same objective of identifying persangolved in the commissions of a criminal
offence under the laws of Malta or under the latammther country, it shall also be lawful for the
Attorney General to authorise the Executive Patica person under the supervision or direction
of the Executive Police, to acquire or procure lhgitior suspect consignment of anything from
any person or place.

(3) Pursuant to any arrangement, including anytytremnvention, agreement or understanding, to
which Malta is a party or which is otherwise apalite to Malta, the Attorney General may

18 hitp://www.justiceservices.gov.mt/DownloadDocumasipx?app=lom&itemid=119048&I=1
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authorise the competent authorities of another ttpun conduct in Malta, jointly with or under
the supervision or direction of the Executive Ralinvestigations into criminal offences by
officers acting under covert or false identity, yded that the Attorney General is satisfied of the
true identity and official capacity of the officarsquestion and is fully informed of the nature of
any documents which purport to guarantee, certifauthenticate the false identity assumed by
any such officers.

Notwithstanding the provisions of any other law thaking or use of such documents by the said
competent authorities or by such officers for tlhieppse or in the course of such investigations
authorised as aforesaid shall be deemed to be llanfdl shall not entail any liability, civil,
criminal or otherwise, on the part of such autlesibr officers.

(4) Any official from another country taking part any of the operations referred to in subarticles
(1) to (3), both inclusive, shall, for the purpageany criminal liability incurred under this Code
or any other law by that official or by others fmnduct against that official, be deemed to be a
public officer.

(5) The provisions of subarticle (4) shall applytatis mutandis to any official from another
country taking part in any operation in Malta oé tkind referred to in subarticle (3) even if none
of the officers taking part in the operation isirgtunder covert or false identity.

(6) For purposes of this article "competent autiesiof another country” and "official from
another country" shall be construed as includirficiafs of bodies set up pursuant to the Treaty
on European Union as defined in article 2 of theopaan Union Act.

(7) Where the Attorney General has authorised #téng up of a joint investigation team as
provided in subarticle (3), the foreign officialarficipating in the said investigation shall be
entitled to be present when investigative measaresbeing taken and, if so authorised by the
competent officer of the Executive Police, to takeestigative measures.

638. Malta informed that a joint investigation team westablished under Eurojust on
money-laundering, and another on hi-jacking togethiéh other EU and non-EU states.
The teams were composed of both police officerspgagecuting authorities.

(b) Observations on the implementation of the artile

639. The European Union Convention on Mutual Assistanc€riminal Matters between
Member States 2000 and its Protocol provides fer gbssibility of conducting joint
investigations at the European Union level withegtrior mutual legal assistance request.

640. Malta’s bilateral treaty on mutual legal assistandth the United States of America
(USA) also provides, in article 2, for the estatigent of joint investigative teams (JITS)
for the purposes of facilitating criminal investiigas or prosecutions involving the USA
and one or more Member States of the European Union

641. It was reported during the country visit that thbee been 3-4 cases where Malta
was a direct signatory to JITs with other countridklta has also assisted in joint
investigations where it was not signatory to a 1., with France). Only one example
was referred to involving a JIT in a corruptionateld investigation with Croatia.

642. Malta has implemented this article.

Article 50 Special investigative techniques

Paragraph 1
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1. In order to combat corruption effectively, edgtate Party shall, to the extent permitted
by the basic principles of its domestic legal systend in accordance with the conditions
prescribed by its domestic law, take such measasemay be necessary, within its means, to
allow for the appropriate use by its competent atities of controlled delivery and, where it
deems appropriate, other special investigative méles, such as electronic or other forms of
surveillance and undercover operations, withintégitory, and to allow for the admissibility in
court of evidence derived therefrom.

(@) Summary of information relevant to reviewing the implementation of the article

643. The Security Service Act of Maltaenables the Maltese authorities to use special
investigative tools, provided the requirementsrtitke 2(3) are satisfied. Malta informed
that the use of special investigative tools prodgider in the Security Service Act is
admissible as regards the investigation of allrafés, including corruption offences.

644. Regarding case law interpreting the term “subsahfiancial gain” as a condition for
the conduct to be deemed as a serious crime aoga@iArticle 2(3) of the Security
Service Act, Malta explained the following. Givdretextreme invasive nature of this
measure, it is only allowed in respect of the nmemeous offences as defined in Article 3
thereof. In particular, however, Malta explainedttan MLA request asking for phone
tapping to be carried out in Malta regarding a aption offence would be admitted and
carried out by Maltese authorities.

645. Regarding controlled delivery, Malta referred te #fore-cited Article 435 E (1) of
the Criminal Code (see above under UNCAC article 49

646. Malta explained that Maltese authorities have rotigpated in international
controlled deliveries, even if not related to cptran offences.

(b) Observations on the implementation of the artile

647. It was explained during the country visit that ttee police to conduct ‘intrusive’
special investigative techniques, a warrant mussfeed by the Minister responsible for
Home Affairs on application by the Malta Securitgr8ces. Other non-intrusive special
investigative techniques, like undercover operataan be conducted upon consent by
the Attorney General, in accordance with Articlec483 (3) of the Criminal Code (cited
above under UNCAC article 49).

648. It was further explained that there is no spedégal provision on the admissibility of
evidence derived from special investigative techegy but that such evidence is
admissible where the technique was lawfully conduaed the evidence was collected
under a warrant or investigation order issued @t fpurpose. There are reportedly no
problems in admitting such evidence in a courief.|

649. Maltese officials reported that they have conduatedtrolled deliveries in drugs
cases.

Article 50 Special investigative techniques

7 http: //lwww.justicesevices gov mt/Downl oadDocument.asox?ap=lom&itemid=8858&I=1
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Paragraphs 2 and 3

2. For the purpose of investigating the offencegeoed by this Convention, States Parties
are encouraged to conclude, when necessary, aptepbilateral or multilateral agreements or
arrangements for using such special investigataahmiques in the context of cooperation at the
international level. Such agreements or arrangemahall be concluded and implemented in full
compliance with the principle of sovereign equatifyStates and shall be carried out strictly in
accordance with the terms of those agreementsrangements.

3. In the absence of an agreement or arrangemeséaforth in paragraph 2 of this article,
decisions to use such special investigative teclasat the international level shall be made on a
case-by-case basis and may, when necessary, tkednsideration financial arrangements and
understandings with respect to the exercise o§gliction by the States Parties concerned.

(@) Summary of information relevant to reviewing the implementation of the article

650. Malta is party to the European Union ConventionMutual Assistance in Criminal
Matters and the Second Additional Protocol to theogean Convention on Mutual
Assistance in Criminal Matters, which both expregsiovide for and regulate controlled
deliveries, under covert operations and joint itigasions teams at European level, as
well as phone tapping MLA requests.

651. Malta indicated that it would not be precluded froooncluding bilateral or
multilateral agreements or arrangements for usiroly special investigative techniques at
the international level, if so warranted.

652. Malta indicated that it could conduct special itigegive techniques at the
international level in the absence of a specifieament or arrangement in cases where
the provisions outlined in Article 3(2) of the Seic6ervice Act are met. Legal assistance
can also be afforded upon the assurance of rediproc

Secret Service Act

Article 3

(2) The function of the Service shall be to proteational security and, in particular, against
threats from organised crime, espionage, terroasthsabotage, the activities of agents of foreign
powers and against actions intended to overthrowrmtermine parliamentary democracy by
political, industrial or violent means.

653. Furthermore, according to Article 435E (3) of then@nal Code, the basis on which
to carry out internationally under covert operasiar to set up joint investigation teams
may be “any arrangement, including any treaty, eotion, agreement or understanding,
to which Malta is a party or which is otherwise kgable to Malta”. The provision could
hence also be applied to the use of such theseitees on a case-by-case basis as well
as to international controlled deliveries.

(b) Observations on the implementation of the artile
654. Maltese officials confirmed during the country vighat Malta has not signed any

bilateral agreements which expressly provide foy ai the special investigative
techniques mentioned above. However, the existgrgeanents on law enforcement and
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judicial cooperation are broadly worded to provide all necessary measures, though
there is no specific reference to special invesitiggechniques.

Article 50 Special investigative techniques

Paragraph 4
4. Decisions to use controlled delivery at the rin&ional level may, with the consent of the

States Parties concerned, include methods suchtaepting and allowing the goods or funds to
continue intact or be removed or replaced in wramién part.

(@) Summary of information relevant to reviewing the implementation of the article

655. Malta indicated that this is foreseen through tppligation of Article 435E of the
Criminal Code and referred to the detailed infoioraprovided under UNCAC article 49
above.

(b) Observations on the implementation of the artile

656. Maltese officials confirmed during the country viiat Malta has had experience in

international controlled deliveries, although natated to corruption offences. The
provision is legislatively implemented.
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Annex 1 — Investigations and Prosecutions of Corrujon and Bribery for the past four years (2 Tables)

Year | CID Insp Crime Result of Case Summary
Anonymous allegations regarding
a possible case of Sports
Abdilla lan | Corruption Corruption, which allegations
2009 | CID/0867/E/09 | Joseph of Players Case investigated - No case to answer were not confirmed
A case regarding possible corrupt
Abdilla lan practices in health care services,
2010 | CID/0946/E/10 | Joseph Bribery Case investigated - No case to answer which resulted only as hearsay
Allegations regarding possible
corrupt practises at the
Abdilla lan Department of Contracts, which
2010 | CID/1473/E/10 | Joseph Corruption | Case investigated - No case to answer proved baseless.
Hearsay information relayed to
the police regarding sports
Abdilla lan | Corruption corruption which could not be
2011 | CID/1114/E/11 | Joseph of Players Case investigated - No case to answer substantiated.
Anonymous allegations regarding
a possible case of Sports
Abdilla lan Corruption, which allegations
2011 | CID/2055/E/11 | Joseph Corruption | Case investigated - No case to answer were not confirmed
Allegations regarding possible
corrupt practises regarding
Abdilla lan MCAST Cleaning Tender but
2012 | CID/529/E/12 Joseph Bribery Case investigated - No case to answer proved to be fruitless.
Allegations regarding a possible
case of corruption in the
allocation of a Department of
Housing home, but which proved
Abdilla lan to be just a suspection. No
2012 | CID/710/E/12 Joseph Corruption | Case investigated - No case to answer corruption found.
Investigations regarding the
Abdilla lan Tendering process at all MCAST
2012 | CID/2049/E/12 | Joseph Corruption | Investigations in progress facilities.
2009 | CID/2164/E/09 | Abdilla lan | Corruption | Two persons arraigned - One found guilty, One still sub- | Allegations regarding corruption
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Joseph

judice

in the issuing of work permits by
ETC, one person was arraigned
in Court and found guilty, while
the case against an ETC
employee is still sub-judice

On the 11/11/2010 Stephen Curmi Pleaded guilty for all

Aquilina charges brought against him and was sentenced for a
2010 | CID/0462/E/10 | Raymond | Bribery conditional discharge for one (1) year
Anonymous information Re:
Alleged irregularities at a VRT
Stivala Station in Luga by a certain Salvu
2012 | CID/1955/E/12 | Rennie Bribery Under Investigations Psaila
Curmi
2009 | CID/1222/E/09 | Maurice Bribery PA
Curmi
2010 | CID/1084/E/10 | Maurice Bribery NO CASE
Curmi
2010 | CID/1986/E/10 | Maurice Bribery PA
Curmi
2010 | CID/1202/E/10 | Maurice Corruption | NO CASE
Curmi Corruption
2010 | CID/0940/E/10 | Maurice of Players NO CASE
Curmi Corruption
2010 | CID/0941/E/10 | Maurice of Players pending investigation
Curmi
2011 | CID/1454/E/11 | Maurice Corruption | NO CASE
Curmi
2011 | CID/2133/E/11 | Maurice Corruption | pending investigation
Curmi
2011 | CID/0127/E/11 | Maurice Corruption | pending investigation
Curmi
2011 | CID/1087/E/11 | Maurice Corruption | NO CASE
Curmi
2012 | CID/805/E/12 Maurice Bribery NO CASE
Curmi
2010 | CID/944/E/10 Maurice Corruption | Suspect was arraigned, case is still sub justice
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Farrugia

2009 | CID/2163/E/09 | Yvonne Bribery No case
Farrugia
2010 | CID/2720/E/10 | Yvonne Bribery 3 years probation
Farrugia Corruption
2010 | CID/1082/E/10 | Yvonne of Players No case
Farrugia
2009 | CID/830/E/09 Yvonne Bribery Sub judice
Tax Payer arraigned and charged with attempted
Bribery. Sentenced for six months imprisonment
Gafa' suspended for one year & temporary interdiction for six
2009 | CID/0266/E/09 | Angelo Bribery months in terms of Article 119 of the Criminal Code.
Gafa’'
2009 | CID/0413/E/09 | Angelo Bribery No Case.
Gafa’'
2009 | CID/0459/E/09 | Angelo Bribery No Case.
Tax Payer arraigned and charged with Fraud and
Bribery. Sentenced for eighteen months imprisonment
Gafa' suspended for four years & perpetual general
2009 | CID/0706/E/09 | Angelo Bribery interdiction.
Tax Payer arraigned and charged with Fraud & Bribery.
Gafa' Sentenced for nine months imprisonment & perpetual
2009 | CID/0706/E/09 | Angelo Bribery general interdiction.
Tax Payer arraigned and charged with Fraud, Bribery,
Gafa' Trading in influence, False declaration & VAT Fraud.
2009 | CID/0706/E/09 | Angelo Bribery Case is still Sub Judice.
VAT Official arraigned and charged with Money
Laundering, Fraud, Bribery, Unlawful exaction, false
declaration, misappropriation, breaches of financial
Gafa' institution act, breaches of VAT act & possession of
2009 | CID/0706/E/09 | Angelo Bribery drugs. Case is still Sub Judice.
Gafa' Tax Payer arraigned and charged with Fraud & Bribery.
2009 | CID/0706/E/09 | Angelo Bribery Acquitted.
Gafa' Tax Payer arraigned and charged with Fraud, Bribery,
2009 | CID/0706/E/09 | Angelo Bribery False declarations & VAT Fraud. Acquitted.
2009 | CID/0706/E/09 | Gafa' Bribery Tax Payer arraigned and charged with Fraud, Bribery,
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Angelo Trading in influence, False Declaration & VAT Fraud.
Sentenced for eighteen months imprisonment suspended
for four years, perpetual general interdiction & Fine
(Multa) €700.
Tax Payer arraigned and charged with Fraud and
Bribery. Sentenced for eighteen months imprisonment
Gafa' suspended for four years & perpetual general
2009 | CID/0706/E/09 | Angelo Bribery interdiction.
Tax Payer arraigned and charged with Fraud and
Bribery. Sentenced for eleven months imprisonment
Gafa' suspended for three years & perpetual general
2009 | CID/0706/E/09 | Angelo Bribery interdiction.
Tax Payer arraigned and charged with Fraud and
Bribery. Sentenced for eighteen months imprisonment,
Gafa’' suspended sentence awarded on the 14/05/08 restarts
2009 | CID/0706/E/09 | Angelo Bribery for another four years & perpetual general interdiction.
Tax Payer arraigned and charged with Fraud and
Bribery. Sentenced for eighteen months imprisonment
Gafa' suspended for four years & perpetual general
2009 | CID/0706/E/09 | Angelo Bribery interdiction.
Tax Payer arraigned and charged with Fraud, Bribery,
Trading in influence, False Declaration & VAT Fraud.
Sentenced for eighteen months imprisonment suspended
Gafa' for four years, perpetual general interdiction & Fine
2009 | CID/0706/E/09 | Angelo Bribery (Multa) €700.
Tax Payer arraigned and charged with Fraud, Bribery &
Trading in influence. Sentenced for eighteen months
Gafa' imprisonment suspended for four years & perpetual
2009 | CID/0706/E/09 | Angelo Bribery general interdiction.
Gafa'
2009 | CID/0994/E/09 | Angelo Bribery No Case.
Gafa’'
2009 | CID/1411/E/09 | Angelo Bribery No persons were charged with any crime of corruption.
Gafa'
2009 | CID/1559/E/09 | Angelo Bribery No persons were charged with any crime of corruption.
Gafa' Local Council Mayor arraigned and charged with
2009 | CID/2318/E/09 | Angelo Bribery embezzlement. Acquitted.
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Football Club Official arraigned and charged with
Corruption of players. Sentenced for four months

Gafa' Corruption | imprisonment suspended for one year & Fine (Multa) of
2009 | CID/0271/E/09 | Angelo of Players €500.
Football Player arraigned and charged with Corruption of
Gafa' Corruption | players. Sentenced for Section 22, Chapter 446
2009 | CID/0271/E/09 | Angelo of Players Unconditional Discharge.
Football Player arraigned and charged with Corruption of
Gafa' Corruption | players. Sentenced for four months imprisonment
2009 | CID/0271/E/09 | Angelo of Players suspended for one year & Fine (Multa) of €500.
Gafa' Corruption
2009 | CID/0384/E/09 | Angelo of Players No Case.
Football referee arraigned and charged with corruption of
Gafa’' Corruption | players. Sentenced for six months imprisonment
2009 | CID/0436/E/09 | Angelo of Players suspended for two years & Fine (Multa) of €500.
Gafa' Corruption
2009 | CID/0513/E/09 | Angelo of Players No Case.
Gafa' Corruption
2009 | P.849/2009 Angelo of Players No Case.
Gafa' Corruption
2009 | CID/0599/E/09 | Angelo of Players No Case.
Gafa' Corruption
2009 | CID/0529/E/09 | Angelo of Players No Case.
Gafa’' Corruption
2009 | CID/0644/E/09 | Angelo of Players No Case.
Football Player arraigned and charged with Corruption of
Gafa' Corruption | players. Sentenced Conditional Discharge for three
2009 | CID/0696/E/09 | Angelo of Players months.
Football Player arraigned and charged with Corruption of
Gafa' Corruption | players. Sentenced Conditional Discharge for three
2009 | CID/0696/E/09 | Angelo of Players months.
Football Player arraigned and charged with Corruption of
Gafa’' Corruption | players. Sentenced for four months imprisonment
2009 | CID/0696/E/09 | Angelo of Players suspended for one year & Fine (Multa) of €500.
Gafa' Corruption
2009 | CID/0780/E/09 | Angelo of Players No Case.
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Gafa' Corruption | Football Player arraigned and charged with Corruption of
2009 | CID/1022/E/09 | Angelo of Players players. Case is still sub Judice.
Gafa' Corruption | Football Player arraigned and charged with Corruption of
2009 | CID/1022/E/09 | Angelo of Players players. Acquitted.
Gafa'
2010 | CID/0502/E/10 | Angelo Bribery No Case.
79 Vehicle License Candidates arraigned and charged
with complicity in forgery of documents, Trading in
influence and false declarations. Some were also
charged with False Swearing. Sentenced 1 person
conditionally discharged for one year, 31 persons
conditionally discharged for two years, 41 persons
conditionally discharged for three years, 2 persons
conditionally discharged for eighteen months, 1 person
sentenced for eighteen months imprisonment suspended
for two years & Perpetual General Interdiction, 2 persons
sentenced for two years imprisonment suspended for
four years & Perpetual General Interdiction. 1 case is still
Sub Judice. All persons charged with False Swearing
Gafa’' were acquitted from this charge and found guilty from the
2010 | CID/0504/E/10 | Angelo Bribery other charges.
Gafa'
2010 | CID/0536/E/10 | Angelo Bribery No Case.
Gafa’'
2010 | CID/0863/E/10 | Angelo Bribery No Case.
Gafa’'
2010 | CID/0976/E/10 | Angelo Bribery No Case.
Local Council Mayor arraigned and charged with Bribery
and Vilification of a public officer. Sentenced for one year
imprisonment & General Perpetual Interdiction. Acquitted
Gafa’' from the charge of vilification of a public officer. An
2010 | CID/1044/E/10 | Angelo Bribery Appeal was filed and is still Sub Judice.
Gafa'
2010 | CID/1083/E/10 | Angelo Bribery No Case.
Gafa’'
2010 | CID/1985/E/10 | Angelo Bribery No persons were charged with any crime of corruption.
2010 | CID/2252/E/10 | Gafa' Bribery Local Council Councillor arraigned and charged with
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Angelo Bribery. Case is still Sub Judice.
Gafa' Local Council Councillor arraigned and charged with
2010 | CID/2252/E/10 | Angelo Bribery Bribery. Case is still Sub Judice.
Two Local Council Councillors arraigned and charged
Gafa' with Misappropriation, Embezzlement and Computer
2010 | CID/2252/E/10 | Angelo Bribery Misuse. Case is still Sub Judice.
Local Council Mayor arraigned and charged with
Misappropriation, Unlawful Exaction, Bribery,
Gafa’' Embezzlement use of forged documents and blackmail.
2010 | CID/2252/E/10 | Angelo Bribery Case is still Sub Judice.
Gafa' Contractor arraigned and charged with Bribery. Case is
2010 | CID/2252/E/10 | Angelo Bribery still Sub Judice.
Contractor arraigned and charged with Bribery.
Gafa' Sentenced for eighteen months imprisonment suspended
2010 | CID/2252/E/10 | Angelo Bribery for three years & Perpetual General Interdiction.
Public Officer arraigned and charged with Bribery.
Sentenced Conditional Discharge for three years in
Gafa’' terms of Section 22, Chapter 446 & Perpetual General
2010 | CID/2384/E/10 | Angelo Bribery Interdiction.
Gafa' Two persons arraigned and charged with Bribery. Case
2010 | CID/2384/E/10 | Angelo Bribery is still Sub Judice.
Gafa'
2010 | CID/2699/E/10 | Angelo Bribery No Case.
Gafa’' Contractor arraigned and charged with Bribery and
2010 | CID/1606/E/10 | Angelo Corruption | Trading in influence. Case is still Sub Judice.
Gafa’' Contractor arraigned and charged with Bribery. Case is
2010 | CID/1606/E/10 | Angelo Corruption | still Sub Judice.
One Person arraigned and charged with Bribery and
Trading in influence. Sentenced for two years
Gafa' imprisonment suspended for four years & General
2010 | CID/1606/E/10 | Angelo Corruption | Perpetual Interdiction.
Gafa’'
2011 | CID/0738/E/11 | Angelo Bribery No Case.
Gafa'
2011 | CID/0934/E/11 | Angelo Bribery No Case.
2011 | CID/1159/E/11 | Gafa' Bribery No Case.
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Angelo

Gafa'
2011 | CID/1481/E/11 | Angelo Bribery No Case.
Gafa’'
2011 | CID/1703/E/11 | Angelo Corruption | No Case.
Gafa' VAT Official arraigned and charged with Attempted
2011 | CID/1979/E/11 | Angelo Corruption | Bribery. Case is still Sub Judice.
Gafa' Tax Payer is to be arraigned charged with Bribery in the
2011 | CID/1979/E/11 | Angelo Corruption | following months.
Gafa'
2011 | CID/0018/E/11 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa’'
2011 | CID/0110/E/11 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa'
2011 | CID/0216/E/11 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa’'
2011 | CID/0432/E/11 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa’'
2011 | CID/0623/E/11 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa’' Public Officer arraigned and charged with Unlawful
2011 | CID/1599/E/11 | Angelo Corruption | Exaction. Case is still Sub Judice.
Gafa' Corruption
2011 | CID/0947/E/11 | Angelo of Players Referred to other Inspector for investigation.
Gafa’'
2012 | CID/0356/E/12 | Angelo Bribery No Case.
Gafa'
2012 | CID/0799/E/12 | Angelo Bribery No Case.
Gafa'
2012 | CID/0242/E/12 | Angelo Corruption | No Case.
Gafa’'
2012 | CID/0579/E/12 | Angelo Corruption | No Case.
Gafa' MEPA Official arraigned and charged with Bribery. Case
2012 | CID/0747/E/12 | Angelo Corruption | is still Sub Judice.
Gafa'
2012 | CID/0781/E/12 | Angelo Corruption | Investigations still ongoing.
2012 | CID/1030/E/12 | Gafa' Corruption | No Case.
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Angelo

Gafa'
2012 | CID/1503/E/12 | Angelo Corruption | No Case.
Gafa’'
2012 | CID/1695/E/12 | Angelo Corruption | Investigations still ongoing.
Gafa'
2012 | CID/1731/E/12 | Angelo Corruption | No Case.
Gafa'
2012 | CID/1837/E/12 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa'
2012 | CID/1943/E/12 | Angelo Corruption | No Case.
Gafa’'
2009 | CID/0869/E/09 | Angelo Corruption | No persons were charged with any crime of corruption.
Gafa' Public Officer arraigned and charged with Bribery. Case
2010 | CID/0899/E/10 | Angelo Bribery is still Sub Judice.
Ex - Enemalta Officer arraigned and charged with
Bribery, Private Interest in adjudication, Private Interest
in the issuing of orders, Disclosure of professional
Gafa' secrets, Fraud, Embezzlement, Money laundering &
2013 | CID/0124/E/13 | Angelo Corruption | Accounting offences. Case is still Sub Judice.
Ex - Enemalta Officer arraigned and charged with
Bribery, Private Interest in adjudication, Private Interest
in the issuing of orders, Disclosure of professional
Gafa’' secrets, Fraud, Embezzlement, Money laundering &
2013 | CID/0124/E/13 | Angelo Corruption | Accounting offences. Case is still Sub Judice.
Two Businessmen arraigned and charged with Bribery,
Complicity in Private Interest in adjudication, Complicity
Gafa' in Private Interest in the issuing of orders & Money
2013 | CID/0124/E/13 | Angelo Corruption | laundering. Case is still Sub Judice.
Ex - Enemalta Officer arraigned and charged with
Gafa' Bribery, Private Interest in adjudication & Private Interest
2013 | CID/0124/E/13 | Angelo Corruption | in the issuing of orders. Case is still Sub Judice.
Ex - Enemalta Officer arraigned and charged with
Gafa' Bribery, Private Interest in adjudication & Private Interest
2013 | CID/0124/E/13 | Angelo Corruption | in the issuing of orders. Case is still Sub Judice.
2013 | CID/0124/E/13 | Gafa' Corruption | Ex - Enemalta Officer arraigned and charged with
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Angelo Bribery, Fraud & Trading in Influence. Case is still Sub
Judice.

2009 | CID/1474/E/Q9 | Cilia lvan | Bribery

2009 | CID/2088/E/09 | Cilialvan | Bribery

2009 | CID/2218/E/09 | Cilia lvan | Bribery PA

2009 | CID/2259/E/09 | Cilia lvan | Bribery
Corruption

2009 | CID/0645/E/09 | Cilialvan | of Players PA
Corruption

2009 | CID/0778/E/Q9 | Cilia lvan | of Players
Corruption

2009 | CID/0684/E/09 | Cilia Ivan | of Players PA
Corruption

2009 | CID/0897/E/Q9 | Cilialvan | of Players PA
Corruption

2009 | CID/0996/E/09 | Cilia lvan | of Players PA
Corruption

2009 | CID/0997/E/09 | Cilia lvan | of Players PA

2010 | CID/0688/E/10 | Cilialvan | Bribery PA

2010 | CID/1209/E/10 | Cilia lvan | Bribery

2010 | CID/1812/E/10 | Cilialvan | Bribery PA
Corruption

2010 | CID/0108/E/10 | Cilialvan | of Players PA
Corruption

2010 | CID/0611/E/10 | Cilialvan | of Players
Corruption

2010 | CID/0740/E/10 | Cilialvan | of Players

Investigations and Prosecutions of Corruption and Bbery (Gafa' Angelo)

CID File INSP Crime RESULT of Case
Tax Payer arraigned and charged with attempted Bribery. Sentenced for six months imprisonment
Gafa' suspended for one year & temporary interdiction for six months in terms of Article 119 of the Criminal
CID/0266/E/09 | Angelo | Bribery Code.
Gafa’'
CID/0413/E/09 | Angelo Bribery No Case.
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CID/0459/E/09

Gafa’'
Angelo

Bribery

No Case.

CID/0706/E/09

Gafa'
Angelo

Bribery

Tax Payer arraigned and charged with Fraud and Bribery. Sentenced for eighteen months
imprisonment suspended for four years & perpetual general interdiction.

Tax Payer arraigned and charged with Fraud & Bribery. Sentenced for nine months imprisonment &
perpetual general interdiction.

Tax Payer arraigned and charged with Fraud, Bribery, Trading in influence, False declaration & VAT
Fraud. Case is still Sub Judice.

VAT Official arraigned and charged with Money Laundering, Fraud, Bribery, Unlawful exaction, false
declaration, misappropriation, breaches of financial institution act, breaches of VAT act & possession
of drugs. Case is still Sub Judice.

Tax Payer arraigned and charged with Fraud & Bribery. Acquitted.

Tax Payer arraigned and charged with Fraud, Bribery, False declarations & VAT Fraud. Acquitted.

Tax Payer arraigned and charged with Fraud, Bribery, Trading in influence, False Declaration & VAT
Fraud. Sentenced for eighteen months imprisonment suspended for four years, perpetual general
interdiction & Fine (Multa) €700.

Tax Payer arraigned and charged with Fraud and Bribery. Sentenced for eighteen months
imprisonment suspended for four years & perpetual general interdiction.

Tax Payer arraigned and charged with Fraud and Bribery. Sentenced for eleven months imprisonment
suspended for three years & perpetual general interdiction.

Tax Payer arraigned and charged with Fraud and Bribery. Sentenced for eighteen months
imprisonment, suspended sentence awarded on the 14/05/08 restarts for another four years &
perpetual general interdiction.

Tax Payer arraigned and charged with Fraud and Bribery. Sentenced for eighteen months
imprisonment suspended for four years & perpetual general interdiction.

Tax Payer arraigned and charged with Fraud, Bribery, Trading in influence, False Declaration & VAT
Fraud. Sentenced for eighteen months imprisonment suspended for four years, perpetual general
interdiction & Fine (Multa) €700.

Tax Payer arraigned and charged with Fraud, Bribery & Trading in influence. Sentenced for eighteen
months imprisonment suspended for four years & perpetual general interdiction.

CID/0994/E/09

Gafa'
Angelo

Bribery

No Case.

CID/1411/E/09

Gafa'
Angelo

Bribery

No persons were charged with any crime of corruption.

CID/1559/E/09

Gafa’'
Angelo

Bribery

No persons were charged with any crime of corruption.
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Gafa'

CID/2318/E/09 | Angelo | Bribery Local Council Mayor arraigned and charged with embezzlement. Acquitted.
Gafa' Corruption of | Football Club Official arraigned and charged with Corruption of players. Sentenced for four months
CID/0271/E/09 | Angelo Players imprisonment suspended for one year & Fine (Multa) of €500.
Football Player arraigned and charged with Corruption of players. Sentenced for Section 22, Chapter
446 Unconditional Discharge.
Football Player arraigned and charged with Corruption of players. Sentenced for four months
imprisonment suspended for one year & Fine (Multa) of €500.
Gafa' Corruption of
CID/0384/E/09 | Angelo | Players No Case.
Gafa' Corruption of | Football referee arraigned and charged with corruption of players. Sentenced for six months
CID/0436/E/09 | Angelo Players imprisonment suspended for two years & Fine (Multa) of €500.
Gafa' Corruption of
CID/0513/E/09 | Angelo | Players No Case.
Gafa' Corruption of
P.849/2009 Angelo Players No Case.
Gafa' Corruption of
CID/0599/E/09 | Angelo Players No Case.
Gafa' Corruption of
CID/0529/E/09 | Angelo Players No Case.
Gafa' Corruption of
CID/0644/E/09 | Angelo | Players No Case.
Gafa’' Corruption of | Football Player arraigned and charged with Corruption of players. Sentenced Conditional Discharge
CID/0696/E/09 | Angelo Players for three months.
Football Player arraigned and charged with Corruption of players. Sentenced Conditional Discharge
for three months.
Football Player arraigned and charged with Corruption of players. Sentenced for four months
imprisonment suspended for one year & Fine (Multa) of €500.
Gafa' Corruption of
CID/0780/E/09 | Angelo | Players No Case.
Gafa' Corruption of
CID/1022/E/09 | Angelo Players Football Player arraigned and charged with Corruption of players. Case is still sub Judice.
Football Player arraigned and charged with Corruption of players. Acquitted.
Gafa'
CID/0502/E/10 | Angelo Bribery No Case.
CID/0504/E/10 | Gafa' Bribery 79 Vehicle License Candidates arraigned and charged with complicity in forgery of documents,
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Angelo Trading in influence and false declarations. Some were also charged with False Swearing. Sentenced
1 person conditionally discharged for one year, 31 persons conditionally discharged for two years, 41
persons conditionally discharged for three years, 2 persons conditionally discharged for eighteen
months, 1 person sentenced for eighteen months imprisonment suspended for two years & Perpetual
General Interdiction, 2 persons sentenced for two years imprisonment suspended for four years &
Perpetual General Interdiction. 1 case is still Sub Judice. All persons charged with False Swearing
were acquitted from this charge and found guilty from the other charges.
Gafa'
CID/0536/E/10 | Angelo Bribery No Case.
Gafa’'
CID/0863/E/10 | Angelo | Bribery No Case.
Gafa’'
CID/0976/E/10 | Angelo | Bribery No Case.
Local Council Mayor arraigned and charged with Bribery and Vilification of a public officer. Sentenced
Gafa’' for one year imprisonment & General Perpetual Interdiction. Acquitted from the charge of vilification of
CID/1044/E/10 | Angelo | Bribery a public officer. An Appeal was filed and is still Sub Judice.
Gafa’'
CID/1083/E/10 | Angelo Bribery No Case.
1 Vehicle License Candidate arraigned and charged with bribery and complicity in the issue of false
Gafa' declarations. Sentenced for two years imprisonment suspended for four years & General Perpetual
CID/1216/E/10 | Angelo Bribery Interdiction.
1 Vehicle License Candidate arraigned and charged with Trading in influence, complicity in the issue
Gafa’' of false declarations & false swearing. Sentenced Section 22, Chapter 446 for three years. Acquitted
CID/1225/E/10 | Angelo | Bribery from the charge of false swearing.
1 Vehicle License Candidate arraigned and charged with Trading in influence, complicity in the issue
Gafa’' of false declarations & false swearing. Sentenced Section 22, Chapter 446 for three years. Acquitted
CID/1227/E/10 | Angelo Bribery from the charge of false swearing.
Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1229/E/10 | Angelo Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
1 Vehicle License Candidate arraigned and charged with bribery and complicity in the issue of false
Gafa' declarations. Sentenced for two years imprisonment suspended for four years & General Perpetual
CID/1235/E/10 | Angelo Bribery Interdiction.
Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1237/E/10 | Angelo Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence, complicity in the issue
CID/1240/E/10 | Angelo | Bribery of false declarations & false swearing. Sentenced Section 22, Chapter 446 for three years. Acquitted
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from the charge of false swearing.

Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1241/E/10 | Angelo | Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
Gafa’' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1243/E/10 | Angelo | Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
1 Vehicle License Candidate arraigned and charged with Trading in influence, complicity in the issue
Gafa' of false declarations & false swearing. Sentenced Section 22, Chapter 446 for three years. Acquitted
CID/1334/E/10 | Angelo | Bribery from the charge of false swearing.
Gafa’' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1335/E/10 | Angelo | Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for twenty six months.
Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1337/E/10 | Angelo Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for two years.
Gafa’' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1466/E/10 | Angelo | Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
Gafa’' 1 Vehicle License Candidate arraigned and charged with bribery, complicity in the issue of false
CID/1489/E/10 | Angelo Bribery declarations & false swearing. Sentenced Section 22, Chapter 446, for three years.
Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1490/E/10 | Angelo Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
Gafa' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1494/E/10 | Angelo Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
Gafa’' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1496/E/10 | Angelo | Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
Gafa’' 1 Vehicle License Candidate arraigned and charged with Trading in influence and complicity in the
CID/1512/E/10 | Angelo Bribery issue of false declarations. Sentenced Section 22, Chapter 446 for three years.
1 Intermediary between TM Clerk and Vehicle License Candidate arraigned and charged with Trading
Gafa' in influence and complicity in the issue of false declarations. Sentenced for eighteen months
CID/2208/E/10 | Angelo Bribery imprisonment suspended for two years.
1 Intermediary between TM Clerk and Vehicle License Candidate arraigned and charged with Trading
Gafa’' in influence and complicity in the issue of false declarations. Sentenced for eighteen months
CID/2209/E/10 | Angelo | Bribery imprisonment suspended for two years.
Gafa' 1 Intermediary between TM Clerk and Vehicle License Candidate arraigned and charged with Trading
CID/2210/E/10 | Angelo Bribery in influence, complicity in the issue of false declarations & false swearing. Case is still sub judice.
1 Intermediary between TM Clerk and Vehicle License Candidate arraigned and charged with bribery,
complicity in the issue of false declarations, Trading in influence & false swearing. Sentenced for two
Gafa' years imprisonment suspended for four years & General Perpetual Interdiction. Acquitted from the
CID/2211/E/10 | Angelo Bribery charge of false swearing.
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Gafa' 1 TM Clerk arraigned and charged with bribery, issue of false declarations, unlawful access to use of
CID/2256/E/10 | Angelo | Bribery information, embezzlement & false swearing. Case is still sub judice.
1 Intermediary between TM Clerk and Vehicle License Candidate arraigned and charged with bribery,
complicity in the issue of false declarations, Trading in influence & false swearing. Sentenced for two
Gafa' years imprisonment suspended for four years & General Perpetual Interdiction. Acquitted from the
CID/2287/E/10 | Angelo Bribery charge of false swearing.
Gafa'
CID/1985/E/10 | Angelo | Bribery No persons were charged with any crime of corruption.
Gafa’'
CID/2252/E/10 | Angelo Bribery Local Council Councillor arraigned and charged with Bribery. Case is still Sub Judice.
Local Council Councillor arraigned and charged with Bribery. Case is still Sub Judice.
Two Local Council Councillors arraigned and charged with Misappropriation, Embezzlement and
Computer Misuse. Case is still Sub Judice.
Local Council Mayor arraigned and charged with Misappropriation, Unlawful Exaction, Bribery,
Embezzlement use of forged documents and blackmail. Case is still Sub Judice.
Contractor arraigned and charged with Bribery. Case is still Sub Judice.
Contractor arraigned and charged with Bribery. Sentenced for eighteen months imprisonment
suspended for three years & Perpetual General Interdiction.
Gafa' Public Officer arraigned and charged with Bribery. Sentenced Conditional Discharge for three years in
CID/2384/E/10 | Angelo | Bribery terms of Section 22, Chapter 446 & Perpetual General Interdiction.
Two persons arraigned and charged with Bribery. Case is still Sub Judice.
Gafa'
CID/2699/E/10 | Angelo Bribery No Case.
Gafa’'
CID/1606/E/10 | Angelo | Corruption Contractor arraigned and charged with Bribery and Trading in influence. Case is still Sub Judice.
Contractor arraigned and charged with Bribery. Case is still Sub Judice.
One Person arraigned and charged with Bribery and Trading in influence. Sentenced for two years
imprisonment suspended for four years & General Perpetual Interdiction.
Gafa'
CID/0738/E/11 | Angelo Bribery No Case.
Gafa'
CID/0934/E/11 | Angelo Bribery No Case.
Gafa'
CID/1159/E/11 | Angelo | Bribery No Case.
Gafa’'
CID/1481/E/11 | Angelo | Bribery No Case.
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Gafa'

CID/1703/E/11 | Angelo | Corruption No Case.
Gafa'
CID/1979/E/11 | Angelo Corruption VAT Official arraigned and charged with Attempted Bribery. Case is still Sub Judice.
Tax Payer is to be arraigned charged with Bribery in the following months.
Gafa'
CID/0018/E/11 | Angelo | Corruption No persons were charged with any crime of corruption.
Gafa'
CID/0110/E/11 | Angelo Corruption No persons were charged with any crime of corruption.
Gafa'
CID/0216/E/11 | Angelo | Corruption No persons were charged with any crime of corruption.
Gafa’'
CID/0432/E/11 | Angelo Corruption No persons were charged with any crime of corruption.
Gafa'
CID/0623/E/11 | Angelo Corruption No persons were charged with any crime of corruption.
Gafa’'
CID/1599/E/11 | Angelo | Corruption Public Officer arraigned and charged with Unlawful Exaction. Case is still Sub Judice.
Gafa' Corruption of
CID/0947/E/11 | Angelo | Players Referred to other Inspector for investigation.
Gafa’'
CID/0356/E/12 | Angelo Bribery No Case.
Gafa'
CID/0799/E/12 | Angelo Bribery No Case.
Gafa’'
CID/0242/E/12 | Angelo | Corruption No Case.
Gafa'
CID/0579/E/12 | Angelo Corruption No Case.
Gafa'
CID/0747/E/12 | Angelo | Corruption MEPA Official arraigned and charged with Bribery. Case is still Sub Judice.
Gafa’'
CID/0781/E/12 | Angelo | Corruption Investigations still ongoing.
Gafa’'
CID/1030/E/12 | Angelo | Corruption No Case.
Gafa'
CID/1503/E/12 | Angelo Corruption No Case.
CID/1695/E/12 | Gafa' Corruption Investigations still ongoing.
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Angelo

Gafa'
CID/1731/E/12 | Angelo | Corruption No Case.
Gafa’'
CID/1837/E/12 | Angelo | Corruption No persons were charged with any crime of corruption.
Gafa'
CID/1943/E/12 | Angelo | Corruption No Case.
Gafa'
CID/0869/E/09 | Angelo Corruption No persons were charged with any crime of corruption.
Gafa'
CID/0899/E/10 | Angelo | Bribery Public Officer arraigned and charged with Bribery. Case is still Sub Judice.
Ex - Enemalta Officer arraigned and charged with Bribery, Private Interest in adjudication, Private
Gafa’' Interest in the issuing of orders, Disclosure of professional secrets, Fraud, Embezzlement, Money
CID/0124/E/13 | Angelo | Corruption laundering & Accounting offences. Case is still Sub Judice.

Ex - Enemalta Officer arraigned and charged with Bribery, Private Interest in adjudication, Private
Interest in the issuing of orders, Disclosure of professional secrets, Fraud, Embezzlement, Money
laundering & Accounting offences. Case is still Sub Judice.

Two Businessmen arraigned and charged with Bribery, Complicity in Private Interest in adjudication,
Complicity in Private Interest in the issuing of orders & Money laundering. Case is still Sub Judice.

Ex - Enemalta Officer arraigned and charged with Bribery, Private Interest in adjudication & Private
Interest in the issuing of orders. Case is still Sub Judice.

Ex - Enemalta Officer arraigned and charged with Bribery, Private Interest in adjudication & Private
Interest in the issuing of orders. Case is still Sub Judice.

Ex - Enemalta Officer arraigned and charged with Bribery, Fraud & Trading in Influence. Case is still
Sub Judice.
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Annex 2 — Prosecutions for money laundering

Date
AG of
Case Judg
Case Name Amount Court Remarks No Underlying Crime Other Verdict | ment | Outcome
The
accuse
d was
counter
Alfred Delia 60,000 Euors | CC 3 vehicles 1389/10 | Drug Trafficking ordered
27th
Nove
Ariam Edilberto money transfers to mber
Lore Im4000 CC>CJ Panama 2 years | 2008
Atinuke Nne Designer apparel
Ugoiji CC found in possession 2022/09 | heroin trafficking
Bostan
camilleri stella,
mario et cc BOI pre AG consent
Carlos Frias found in possession of
Mateo 18500 | CC these monies 1937/09
charged with Maria
Abela, Carmel Vella
one million Bonavita and Alfred Vat Carousel Fraud from
Carmel Attard approximately | BOI Calamatta Italy
charged with Carmel
Attard, Carmel Vella
Bonavita and Alfred
Calamatta. The
prosecution is hoping
that she will admit to
the charges proffered
against her in which
one million event she will be
Maria Abela approximately | BOI called to testify
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against Carmel Attard.

Charles Vella

one million

charged with Carmel
Attard, Maria Abela
and Alfred Calamatta.
He has been counter-
ordered so that he can
testify against Carmel
Attard and Maria
Abela. He will be
admitting to the
charges proffered

Bonavita approximately | COM against him.
charged with Carmel
Attard, Maria Abela
and Charles Vella
Bonavita. He has
been counter-ordered
so that he can testify
Alfred one million against Carmel Attard
Calamatta approximately | COM and Maria Abela
Designer apparel
found in possession
Charity Ofame connected with case
Ovbiagele CC of Atinuke Nne Ugoji 2021/09 | Heroin trafficking
Pending
appeal
from
preliminary
14,000LM 04- monies sent to women pleas to
Christian Grech | 07 CC in Baltic 1603/08 | Human trafficking jury
23rd
Dayang 6 years | Nove
Sakienah Binti & mber
Mat Lazin 6,000 E CJ 1748/09 | trafficking €42,000 | 2009
Case 4 years | 9th
Eduardo Navas Drugs and aggravated pending 6 Marc
Rios € 349, 500 CC theft BOI pre AG consent Appeal months | h
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+€10, |2012
000 fine
19,000E +
amounts of
Elton Brincat drugs CC 507/09 | Drug Trafficking
2yrs
susp for
4 years | 21st
Emanuel Counter +€ May
Bajada LM 5,000 CJ 903/05 | keeping brothels ordered 50,000 | 2009
Ezechukwu
Prince Okeke CC accused absconded BOI Aggravated theft
forged
checks.352,000euro
worth of win cheques, of
which they successfully
managed to cash
Fabio Zulian et | 820,000euro | CC 251,000 euros
Farag Salem
Mohamed 2.63kgs @ Receipt of stolen
Aloshi 24,000 CC 2395/09 | property
Francis Bonett | 17,500 E CC in possession 1879/08 | Drug Trafficking
The
accused
was
counter
Freddie Delia 60,000 Euors | CC 3 vehicles 1219/10 | Drug Trafficking ordered
Glenn
Debattista 50,000LM CJ errors by prosecution
suspected of drug
Grace Ngome 24000 | CC in possession 942/10 | trafficking
The
accused
was
counter
Marco Delia 60,000 Euors | CC 3 vehicles 1390/10 | Drug Trafficking ordered
Miriam Helena 21000 | CC in possession 623/09 | suspected of drug
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Parmanand trafficking
Morgan Ehi
Egbomon CC BOI pre AG consent
Navas Rios
Edoardo CC BOI pre AG consent
Nazzareno k/a
Reno Grech LM62,000 CC 2144/09 | Theft
Nigel John
Abela 80,000LM CC 1628/09 | mis/fraud/bribery/forgery/
12th
Noor Faizura Octob
Azura Binti Md | 15,000- 15 er
Lias 30,000 CC drugs & ML admission years 2009
found in possession of
these monies,
Osita Anagboso suspected drug
Obi 31492 | CC money 593/10
The
accused
was
counter
Roderick Delia | 60,00 Euros CC 3 vehicles 1220/10 | Drug Trafficking ordered
accomplice to Nigel
Ruth Gatt 26,000 E CcC Abela in ml 1627/09 | fraud
Saviour Micallef 186000 | CC 1633/09 | mis/fraud/bribery/forgery/
stivala vincenzo CC BOI pre AG consent
Tarek Ahmed 2.63kgs @ Receipt of stolen
Bu Nenjel 24,000 CC 2394/09 | property
Vincent Etienne
Vella 200000 | CC 1634/09 | mis/fraud
Uchena Anya 30000 | CC 2984/10 | drug Trafficking
accused
Charged with Maria has
Stella and Dean passed
Josef Grech 2007 | CC Martin Pre-AG | Drug Trafficking away
Maria Stella 2007 | CC Charged with Josef Pre-AG | Drug Trafficking
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Grech

Grech and Dean
Martin

Charged with Maria
Stella and Josef

Dean Martin 2007 | CC Grech Pre-AG | Drug Trafficking
James Brian
Mackenzie CC 1277/11 | Tax Evasion
Anna (Ania)
Hadwen CC 1276/11 | Fraud
Gernot Knoess CC 1274/11 | Tax Evasion
Paul Spagnoal,
Maria Carmela
Fenech 402000 | CC theft
George Bugeja CC 1275/11 | Fraud
Lorraine Vella circa 200,000 | CC BOI pre AG consent
Domingo
Ricardo Duran
Navas circa 200,000 | CC BOI Drug Trafficking
circa
Charles Butler Lm24,000 CC Theft and Fraud
The Jury’s
verdict
found
Carmen
Butler
guilty with
6 votes in
favour and
3 against
whilst
wife & daughter of Stephanie
Charles Butler & Butler was
father was involved 2yrs found not
too. Judgment was susp for | 15th guilty with
Carmen and appealed but court 4 years | Febru | 8 votesin
Stephanie confirmed first ref for ary favour and
Butler CC judgment. 10/05 money laundering Carmen | 2008 | one vote

Page 199 of 202




against.

George-Oliver
Schembri and

Donald circa Eur
Camilleri 550,000 CC Fraud
Circa Eur from the info. provided
550,000 - by the prosecuting
obtained by officer, amount
fraud and Eur laundered is around
92, 000 is the Eur 92,000 — Same
amount applies to the case
Godfrey Cutajar | laundered CC below Fraud
a counter order is
going to be issued
later on this month
because the amount
indicated of Eur
402,000 is the value
of the stolen goods.
However, a lot of the
stolen goods were
retrieved and the
amount laundered is
only a fraction of that
sum. The AG’s
consent had been
issued for the case to
Circa Eur be heard by the
550,000 - Criminal Court so that
obtained by all the charges
fraud and Eur involving theft and
92, 000 is the money laundering
Paul Spagnol & | amount could form part of one
Maria Fenech laundered CC case.
Money Laundering, 29th
forgery and malicious Marc
Maria Abela CC use of forged documents 6years | h
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2009

Tancred Other charges
Tabone CC included Corruption & Bribery
Francis sive Other charges
Frank Sammut CC included Corruption & Bribery
Other charges
Francis Portelli CC included Corruption & Bribery
Other charges

Anthony Cassar CC included Corruption & Bribery
[I-Pulizija
(Spett.
Antonovitch
Muscat) vs before Mag NC - end
Omissis u of PP - originally there | 1219/12
Sharon were 2 accused &
Camilleri MAG however one died. 1220/12
Wilder Lopez
Garcia CC Drugs and ML 464/12 | Drug Trafficking
Etienne Ciantar CC Drugs and ML 461/12 | Drug Trafficking
Oscar Alonso
Zapata Mera et CC Drugs and ML 481/12 | Drug Trafficking
Police (Insp.
Angelo Gafa’)
v. Bujaila accused did not Appeal 20th
Ramadan Ali declare amount to the confirmed | fine of May
Benshibban 10, 000 euros | Mag/ CA Controller of Customs judgment 12,675 | 2001
Police
(Superintendent 20th
Paul Vassallo v. Janu
Laurence infringement of banking Acquitte | ary
Seychell Mag and financial law d 2012

laundering of money

which derived from

drugs and other criminal 10 13th
The Republic of activities s/a prostitution, years & | Febru
Malta vs use and trafficking of €23, ary
Lorraine Vella CC drugs, prostitution and 000 2012
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committal of immoral
acts in public.

fine &

€court

expens

es

equivalent or totalling | 13th

The Police vs exceeding € failing to declare amount €2,042. | April
Grace Ngome 10000 Mag to Controller of Customs. 96 2012

prelimin
The Republic of ary 14th
Malta vs preliminary pleas pleas May
Christian Grech 31507.37 | CC judgment Money Laundering rejected | 2012
The Police vs failing to declare amount 20th
Miriam Helena to Controller of Customs acquitte | July
Parmanand € 20, 835 Mag and money laundering . d 2012
The Republic of 3 years
Malta vs and six | 2nd
Domingo months | Octob
Ricardo Duran & €5, er
Navas CC Plea bargaining Money Laundering 000 2012
The Republic of money laundering and of 24th
Malta vs carrying money in cash Octob
Morgan Ehi exceeding preliminary pleas exceeding LM 5, 000 er
Egbomon 5000 Euros CcC judgment without declaring it. sine die | 2012
Mario Mifsud CC Drug Trafficking

Kumpilazzjoni Gdida

Nicholas sive Mag Prezentata
Nikki Dimech 24142.72 | (istruttorja) | 25/03/2013
James Grima 74000
Vincent Etienne
Vella 198000
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